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State's Opening Argument 2846

THE COURT: All right., Let's take a recess
at this point then and we'll get set up and then we'll
bagid with argument.

{Brief recess,)
THE COURT: Opening argument for the state.
'MR. HUGI: May it please the Court and
counsel, ladies and gentlemen of the jury.

We have finished this case as far as the
evidence goes now. We started on May 8th, and it's
been over a month., And you've all been paying
attention throughout to listen to this evidence and
very shortly, maybe not in terms of today, but very
shortly in terms of the overall length of this trial,
the case is going to go to you for your deliberations,
and you're going to have to make your decision on this
case,

And as the Judge is going to instzuct you,
your decision is to be based on the evidence in the
case, That is the testimony you heard from the
witness stand and the exhibits that bave been received
in evidence.

What the attorneys say now in argument as in
opening statement or in voir dire is not evidence in
the case, So that's important because if the

attornay, myself or Mr. Jagger, makes a statement that
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State's Opening Argument 2847

doesgn't square with your recollection of the aevidence,
then you're to trust your memory.

So during the course of this trlal we're
both very busy formulating guestions, asking them.
We're making notes at the same time, and we may have
inadvertently written something down wrong., 8o the
important thing is that you decide the case hased on
the evidence that you've heard and not what somebody
else heard,

The state has the burden in this case, the
opportunity to prove beyond a reasonqble doubt the
facts alleged in the indictment, and I think that's as
good a place to start as any.

The ipndictment in this case of course
alleges that the defendant, Mrsa. Downs, on ov about
May 19th, 1983, in Lane County did unlawfully and
intentionally cause the death of Cheryl Lynn Downs, a
human being, by shooting her with a firearm. That's
Count X, That's Murder,

I don't think with respect to any of these
counts there's going to be any dispute that these
facts did occur and that Chexyl was murdered, that
thay'happened on the date in the indictment in Lane
County, that what happened was in fact Murder,

Attempted Murder and Assault.
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State's Opening Argument

The issue for you of course is going to be
who was the shooter, Mrs. Downs right here or some
bushy~hailred stranger that's still out there
somewhere,

New the other counts of the indictment
allege Attempted Murder with relation to Christie
Downs, You heard her testimony as a witness,

Attempted Murder with relation to Stephen
Danny bowns who you didn't hear. And with respect to
those same two children, Assault in the First Degree.

And the way you commit Assault in the First
Degree is by unlawfully and intentionally causing
sexious physical injury to a person by means of a
firearm.

" I think that's undisputed that panny is
paralyzed now due to this, and that's certainly serio
physical injury. And we've heard testimony that

Christie was within five minutes of death, and she'll

2848

us

have her disability with her for the rest of her life,

She's lost some use of her right hand, and her speech
is still noticeably affected,

So I don't anticipate there's going to be
much dispute that these crimes in fact happened.
Everybody knows they happened, and I think upon

consideration of the evidence that you've heard in
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State's Opening Argument 2849

this case, that there's no doubt who did it.
Mrs, Downs did it.

And that's certainly not something any of us
like to believe, that a mother would murder her child
and attempt to murder hex own childrzen,

And it sure would be nice if it was some
bushy-haired stranger because it would be easier for
all of us to live with it then, for all of us., But
the e?idénce ~~ when you look at all of the evidence in
this case, it only points to one place, and that's
right there, Mrs, Downs.

Now at the start of this trial, I talked to
you about use of this chart in opening statement, and
1 sBaid that that was the opportunity where the
attorneys would first get to address you and they
would get to tell you what evidence they anticipated
would be produced in the course of the trial.

And it was kind of a promise or commitment
to you because at the time we made opening atatements,
we could have represented anything. You had to kind
of wait back and see what are they really going to
proddce.

And I used this chart to make that
commitment to you to tell you what the state's theoxy

of the case was and what the evidence would be that
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State's Opening Argument 2850

would be produced.

And now I'd like =-- now that you've heaxd
all the evidence, I'd like to review it with you and
show you that in fact what the state did prxomise was
produced,

Generally we talked about how the case came
te the state's attention. The car pulled into the
hospital at 1@:30. We talked about the nurses'
experience and the doctors. 1I'll get into that in
somewhat more detail later,

And how the police got involved, the initial
stories from Mrs. Downs, how just I think in the words
of one policeman it didn't ring true, She wasn't
being totally honest with them, Things didn't quite
add up.

Her demeanor, her statements, it was a
certain signal there was something amiss in this case,
and it was picked up by all the paople that dealt with
her.

Now 1'll acknowledge her mother cawme in and
testified and said she gseemed to be ¢rying and
hysterical and shocked, but that's fine. That's what
she testified to, but the other people did not observe
that at all, They observed a person who was not

crying, was not upset, was not in shock, had a lack of
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State's Opening Argument 2851

genuine concern for the welfare of her children.

Now you say well, what kind of person can
that be? These Emergency Room doctors deal with
people in trauma and shock every day. They're coming
and doing, cut up, bloody, painful people and they
deal with their relatives.

But Mrs. Downs stood out. Thore was
something wrong there, and that behavior and that
demeanor that was observed by those doctors is
consistent with a person who would be able to do what
Mrs. Downs did, to shoot her own children, that
disassociation, that ability to put a distance and a
wall between yourself and any emotional feelings for
your children,

I think as this case went on we learned moxre
about Mrs. Downs' background, a lot more than those
emergency doctors ever knew when they met hexr. We
began to see how that personality that she had was
formed and how it was shaped and how she came to be at
the position that she was in on May 19th, 1983,

After she got to the hospital the police
became involvad.' They commenced their investigation.
We have heard the testimony about they sent people out
to the scene, blocked it off, had police dogs looking,

trying to find a person that was initially described
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State's Opening Axrgument 2852

by Mrs, Downs, a person she later told Mr. Redick that
she just made up to throw the police off.

I1'11 remind you specifically of that
statement, that that happened on June 22nd while he was
out delivering mail and she was telling him this story
here about the -- that it was two men with ski masks
and that her husbhand put them up to it., And that
story happens before the second composite came out.

80 I think what we see here is a person
that's riding a lot of different horses, telling a lot
of different stories at the sama timg. And it's
intentionally misleading people,

And you've got to ask yourselves if thia is
the bonafvide victim of a crime, why is she behaving in
that manner.

There's an explanation foxr this because as
the evidence is coming in and the asuthorities and
Mrs. Downs are learning more about this crime, she is
beginning to have some problems with her original
story and she needs to modify it.

For instance, when she's f£irst asked, "Do
you Oown Or possess -=- tell us about all the firearms
you own 0or possess," she doesn't talk about a .22 Ruger
semiauvtomatic pistol at all, That's left out.

Phen on the witness stand we had a little
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State's Opening Argument 2853

head-to-head there where she's saying, "Well, I didn't
really possess it,” And I think that's important fox
another reason. That shows how her mind works and her
logic pattern works,

And it's very similar to, say, a young child
that's been told by their mother, "You're not supposed
to eat ice cream.” And the mother comes home and
there's ice cream all over the kid's face.

"1 told you not to eat ice cream," and the
child has a comeback, "You told me not to eat a bowl
of ice coream, but I just had a cup.".

So it's okay. That's a similar splitting of
hairs to do what she wants to do and avoid the
conseguences.

All right. As she learns that the police
know she has possessed a .22 Ruger and that they're
able to idantiff that. Then it becomes necessary for
her to disassociate hersel? from that and come up with
an explanation that encompasses and adopts that fact
and makes her not gullty.

All right, The gun is in Arizona =-- that's
her story -- left it in Arizona. What a coincidence
for some unrelated person up here in Oregon to have
that same gun.

So she's got to make an Arizona connection,
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State's Opening Argument 2854

and she does that by saying, "Well, the gunman knew
me., He knew about my tattoo, He knew my name," The
implication is the gunman had to come from Arizona.
Then that resolves that problem for her.

The crime scene was processed. The car was
looked at, The police went to her apartment. They
removed the diary which you have in evidence, which
you've all read by now.

The Glenfield vifle that had the two
cartridges in it that had been in the murder weapon,
had been in the weapon that murdered Cheryl and
seriously injured Christie and Danny. The police
didn't know it at the time.

They do the gunshot residue test on her
hands, She learns of the xesults of that, that it's
negative and feela that proves she's not guilty and
makes quite a bit about that in hex contact with the
police.

Now Mr, Pex came in and he told us that he
did an experiment himself with that same test in which
he fired a Ruger several times and waited a half hour
and swabbed his hands and sent {t down to the Medford
lab to M%, Telyesa and that test also came back
inconclusive like Mrs. Downs' had.

8o that is proof that a person ¢an fire a
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State's Opening Argument 2855

Ruger ,22 pistol several times and have your hand
gwabbed within a half hour and not have any detectible
amounts on your hands,

And he explained the nature of the tesat,
that this was a dust that was on your hand and if you
put your hands in your pockets several times, it could
come off. And that certainly if you washed your
hands, it would be off.

And we know from Judy Patterson's testimony
at the hospital that while Mrs. Downs was there, she
went into the washroom and there were no cups in
there, so she couldn't have been in there for a drink
of water.

| And she never c¢losed the door, so she
couldn't have been in there for a bowel movement ox
something, And Judy Patterson heard the water
running.

80 there's an opportunity at least for
Mrs. Downs to have washed her hands prior to anybedy
getting to the hospital and certainly in all the time
that she was riding around in police cars and at the
hospital, she had a towel., B8he certainly could have
wiped her hands so that this gunshot residue wouldn't
have heen detected, even though just through the

passage of a half an hour it wouldn't have been
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State's QOpening Argument 2856

detected and Mr, Pex's test proved that.

He did a number of proximity tests on the
cax, and we had kind of a classroom in here where he
used the slide projector and told you in detail about
how he performed those tests and what his conclusions
were-froﬁ them.

And in evidence you're going to hava -~ you
were handed some booklets that had the results of
these tests, and one of those has been received as an
exhibit in evidence., And you'll be able te review that
work where he went and gave a final cjistan:xce for each
of the shots that took place within that car, and
they're all very close shots.

And why 1is that significant? I think that's
very significant because in the initial stories anyway
in the initial diagrams that Mrs, Downs did, the
assailant -- the videotaps -- was always standing
outside the car. His feet were placed outside the
car, 1t's & small car, I'll grant you that, but how
can he make a contact shot, near contact on Christie
and on Cheryl when his feet are outside tha car?

He'd have tc have arms like Wilt
Chambarlain, and he's only a five~foot=aight inch
person by Mrs. Downs' description, if he was out

there.
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State's Opening Arxrgument 28587

That just doesn't add up. That's one of the
many, Qany things about her story that just doesn't
fit.

We heard testimony on blood spatter from
Mr. Pex whose conclusion is that Cheryl was shot
outside the car by a gunshot.

And then we got into doing tests for
Mr, Jagger with the postal sweater, and that still
didn't change Mr. Pex's mind, And you should ask
yourselves a question about that too. You've seen how
the sweater had to have been whipped_around to
generate that blood,

Ask yourselves, can you picture Shelby Day
doing anything similar to that when she's lifting
Christie out of the car and taking her into the
hospital? There certainly was no testimony at all to
indicate that the child was being whipped and in any
sort of fashion that could have approximated the
experiments that Mr. Jagger did.

When asked about this blood spatter, okay
Mr., Reid, you and Mr, Jagger got togethexr and did your
test., Now you've also looked at the actual Datsun
auvtomoblle and the work that Mr. Pex did. Do you
agree with his procedure? Yes, yes he did.

And you observed that the droplets on the
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State's Opening Argument 2858

actual car had certain directionality, and Mr. Pex
talked about that in his presentation to you about how
these droplets would have tails on them that would
enable ~-~ I'm obviously not a good drawer ~- but they
would allow you to determine a direction, the
direction from which the drop came.

And that he ohserved several droplaets on
this panel, on this pattern that all pointed back to a
common point. And Mr, Reid agreed with that.

Now his test doesn't encompass that, His
test has all the directionality on t@ese individual
droplets being vertical, atraight up and down, not
radiating from a precise point.

So there's no way that his experiments can
duplicate or account for the evidence that was found,
and Mr, Reld admitted that. He said if you consider
the entire pattern, the gunshot explanation is more
likely than the whipping postal sleeve,

' So we had some -~ I think some clear
testi{mony from both of the experts on that point, and
they both substantiate and prove the state's theory.

.Why is that so important? Who cares if
there's blood on the outside of a car really?

It's real important because i{f Cheryl was

shot outside the car, where does that fit into any of
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State's Opening Argument 2859

Mrs. Downs' stories? It's never there. I8 that
something that's a black spot in her memory as she
calls it, something that would have just been
forgotten?

Why can't she adapt that fact into her
story? Why can't she just say, "Oh yeah, now I
remember Cheryl was outside the car and the guy did
need to finish her off out thers,"

8he can't do that because there's no
explanation for her aticking around if the gunman had
to go that far to get Cheryl. What's she doing then?
Why didn't she run away, go somewhere, do something?
Too much time between the shooting of the children and
the shooting of her.

1s she just going to stand there and wait
until he gets done and then come around and shoot her
in the arm as her story goes?

That's important. And she was never willing
to or wasn't able to accommodate that fact in any
story she ever told.

The case in comparison was something that at
the commencement of the trial counsel said, "Well,
it's not what it appears to be. It's not going to be
what the state claims it is.

Now the casing comparison was conceded by

PET. EX. 11

DNA-Motion-000014




Ww e ~ o

19
11
12
13
14
15
16
17
18
19
248
21
22
23
24
25
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the defendant's expert as being a matech. So we've got
Jim éax, John Murdock and Bart Reid all saying that in
fact the vasings found in the caxr match the cartridgeas
found in Mrs. Downs' rifle. .

Wwhat does that leave us with? Well, Tracy
had to plant the evidence., Do you remember that?
That's the only way he can deal with that fact.

Mow why is Tracy going to plant the
evidence, espsecially at this point in the
investigation, at the outset? He doesn't know where
this is going toc go or where it's going to lead,

He doesn't know that My. Pex is goling to
discover that this came from a Rugex. Something is
doing this, and he doesn't know --

We're having a disruption here.

THE COURT: HMa'tam, you'll have to leave the
courtroom, pleasa.

MEMBER OF THE AUDIENCE: Why, maybe I know

somathing?

THE COURT: This gentleman will help you
right there.

The jury should disregard that, You may
proceed,

MR, HUGI: Tracy has no way of knowing that

anyone at that point can connect Mrs., Downs to a
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Ruger. 2all right,

What if those casings are from a Browning or
a High Standard, gsome other make of gun? And he
supposedly plants them, right.

And the only gun that ever can be connected
to Mrs, Downs is z Ruger, He's just ruinaed the case,
if he's done that, So I submit to you that there's no
logical basis to accept that hypothesis at all,

It would not do what the defense claims it
would do., They claim it would hang Mrs. Downs, make
the c#ae for Tracy, and there's no way he had enough
knowledge at that time or he could be sure he was
hanging her.

In fact, he had just as great a chance or
greater chance of botching up the case ox ruining it
if he had done that,

S¢ what this shows is a desperate attempt on
the part of the defendant to deal with the evidence of
the case. That's all that shows because if in fact
the cartridges that vere in her rifle which she
possessed and had sole control over matched the ones
that'ahot and killed her children, and all of these
happened to come from a ,22 Ruger and she's sean with
8 .22 Ruger the night she leaves Arizona for Oregon,

there's no way out for Mrs. Downs.

PET. EX. 11
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State's Opening Argument 2862

1 Pfhere's no way out unless -- well, maybe

counsael can come up with that., I suppose she could

3 say, "Well, I really did bring it up to Oregon. I
4 didn't leave it in Arizona, and this guy came to my
----- 5 house and stole it and then decided to use it against
6 us out on .the road." We haven't heard that put
7 forward yet.
8 The motive in the case -- I think the state
E{' ) i8 not required to prove motive. Now we're required

19 to prove the elements of the crime to you beyond a

12 motive. But we did spend a lot of time in the case

reasonable doubi, but we're not required to prove

1; talking about Mrs, Downs' background, and I think the
5;- 14 chief vaiue of that was that it gave us an insight

15 into her personality, intc how her mind works, into

16 what her values were, into the emotional control she
L7 has of herself, how she responds to different

18 situvations, how she perceives herself, how she

19 percelves others.

240 Wa learned a lot about this when we explored
21 that area, and I'll go into that. The opportunity

22 plan section deals with Mrs. Downs committing this

23 crime and how she sets it up and how she has to plan
24 it and how this all -~ all the evidence that the state

25 has fits and supports her planning it in that manner.
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Christie Downs I informed you in opening
statement had suffered a trauma, had suffered a
disability and would come into court and tell us what
happened .out there, and she did,

| 8he came into court and she related from the
witness chair subject to cross-examination in gquite
some detail what for her must be a nightmare like none
of us have sver experienced.

And to suggest that she was fabricating ox
lying or was mistaken about that testimony I think ia
impossible to reconcile with her demeanor.

You all watched that and you judged the
impact it had on you. And don't let me put any woxds
in your mouth or anything, If it didn't have this
impact on you, if you thought she just came in here
and told a whopper, fine, believe that and discount
it.

But I submit to you that that child on the
witnesa stand relived that experience, and when #he
was asked about seeing Cheryl get shot, she saw that
happen in her, And how could anyone program a child
to do that if it didn't happen? How could you make a
nine-year~old girl that's been through this, a girl
who still loves her mother, come into a courtroom like

this in this kind of a situation and xrelate something
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State's Qpening Argument 2864

that awful in that fashion if it wasn't true?
1 submit you can't. It just doesn't happen.
THE COURT: I think we'll go ahead ang break
at this point. @e'll be in recess until 1134, and
1'11 remind you once again not to discuss the case
with yourselves or anyone selse until the Court

instructs you.
We're in recess,
{toon recess.,)

* Kk ¥
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LANE

STATE OF OREGON,
Plaintiff,
VS. Case No. 10--84-01377

ELIZABETH DIANE DOWNS,

Defendant.

TRANSCRIPT OF PROCEEDING
VOLUME 20
BE IT REMEMBERED that the following case came On
regularly for hearing before the HONdRABLE GREGCRY G.
FOOTE, Judge of the Circuit Court, Second Judicial

District; commencing on the 11th day of June, 1984, at

1:30 p.m., in the Lane County Courthouse, City of Eugene,

County of Lane, State of Oregon.

APPEARANCES:

For the Plaintiff: FREDERICK HUGI, Assistant District
Attorney, Eugene, Oregon

For the Defendant: JAMES C. JAGGER, Attorney At Law,
Eugene, Oregon

VICTORIA R. LILLY, CSR, RPR
Court Reporter
2865.N.W. Glenridge Drive
Corvallis, Oregon 97330
Telephone 752-5018
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JUNE 11, 1984

TRANSCRIPT OF PROCEEDINGS:

MR. HUGI: Before we left off at noon 1 had
gone through this chart that we used in opening statements
and sort of went over the overview of the case and the
State's theory as it's been from the start of the trial.
what I'd like to do now since it's been such a long trial
I think it is important that we go over some of the
witness's testimony, specifically those that started way
back in the first week because it has been a long time and
I think their testimony is as importaﬁt as those people
we've heard more recently. My intent here is not to
repeat every word these people said but rather to bring
your attention into focus of the highlights of their
testimony and try and show how this all fits together.

Heather Plouard was the first lady who
testified and she was a postal worker who had worked with
Diane. They both transferred here from out of state. She
from California and Mrs. Downs from Arizona and she got to
know Mrs. Downs through the training session that she had
and I think the first night at work Mrs. Downs gave her a
ride out to her house on Summon (phonetics) Road.

Mrs. Downs came out there one other time when
she was trying to get her to substitute work for her so
she could go back to Arizona and see Nick. Her testimony
is particularly important I think. The evening of May

19+h she recalls on Mrs. Downs and the children and arriv-~
PET. EX. 11
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ine at about nine twenty @.m. and she said she was shocked
te see her, Had not really been expecting her or expect-
ing anything to do with this horse since she had already
bought a horse. She talked outside with Mrs. Downs
because her house was 1in disarray and she talked for about
ten minutes while the children fed grass to the horse and
pla&ed with him and then for another ten minutes when the
children were in the car and she called the kids, being
pretty excited at the time and not minding Mrs. Downs.

She claims that Mrs. Downs said that she was
going to transfer back to Arizona since Nick had not come
to Oregon and she remembers thinking fhat, gosh, that was
weird when they left.

That's important because it establishes the
time of the departure along with Delores Holland's
testimony and we'll see why that's important because
there's a gap of time that's unexplained and unaccounted
for and when you look at the departure time that we know
for sure and we looked at Mr. Inman's time and you look at
Mckinsey Wilhop's (phonetics) time and it all adds up to
about fifty minutes and when Mrs. Downs went around with
the detectives it only added up to about twenty-five
minutes so that leaves a twenty-five minute time that's
not accounted for in the case,.

Mrs. Plouard said that after the shooting she
went that Sunday the 22 and visited Mrs. Downs at the
hospital and she recalled Diane to be smiling and cheerful

and she told Diane that the police were searching the
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roads and rivers. She had seen divers on the way in.

Mrs. Downs told Heather Plouard that she, Mrs. Downs, felt
like she was a suspect at that point and Heather Plouard
said, well, Christy will clear this up when she's able to

talk and then we had a very unusual response from the
defendant. She said, "I'm afraid Christy will blame me.,"
She raised up. "I was the first person she saw.™ Now,
certainly that is an unusual statement for the victim of a
shooting to make.

The man who did the shooting certainly was
inside the car, much closer. She would have seen him
certainly and remembered somecne not known to her. Why
would she remember her (inaudible) standing outside the
car? Could she possibly be there and have a person inside
the car shooting her and having a wound going through her
left hand indicating that she knows she's been shot and is
reacting to it and only notice the person who is standing
outside the car.

Now, that also is a very telling remark because
it shows Mrs. Downs is aware at this early stage that
Christy is a person who's going to point the finger at
her. What reason would she have to think that? Well, the
reason is because when she shot Christy they were face to
face, eyeball to eyeball and she knew that Christy very
well had seen her do it and Christy is the major threat to
Diane Downs and has been from day one.

panny was shot in the back. He's not going to

be able to hurt her and Cheryl was shot in the back twice.
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She can't hurt her but Christy is looking her right in the
eye when she's shot. After Diane Downs was released from
the hospital Heather told her, told Diane about an Indian
named Ron that her neighbors knew and that this fellow had
high cheekbones and a thinner face and he was a bad actor,
bad character of sorts and she ought to investigate him as
a possibility.

If you recall the testimony Mrs. Downs came out
with her dad and her brother, Paul, and within a day or
two after the second composite was published in the
newspaper and that was on July 12, 1983 and that composite
also had a center face to it. |

Now, this is really significant because if you
recall the testimony of Greg Redick he was the postal
employee in Eugene who had an affair with Mrs. Downs after
she arrived here and an affair she never told Nick about.
He said that one day, a particular day, June 21th, 1983 he
was out on his route and he was a Sacred Heart across from
the medical building and Mrs. Downs came up to him while
he was on the route and told him that there were two men
in ski masks that did this to her. This is June 2lst now.
They calied her by name, knew about her tattoc and they
said, "Watch this bitch™ and shot the children. She said
that she suspected her husband but that he was behind it
but she wanted to protect him and the first story was to
throw the police off.

We've seen how much feelings Mrs. Downs has for

her husband, Steve. Can any of you imagine her wanting to
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protect him if she thought he had done this? Redick told
her to tell the truth. She said she told her lawyer and
her brother the truth and that her lawyer told her not to
change her story. It wouldn't look good and she told Greg
not to tell what he knew to the Grand Jury. He was
scheduled to go to the Grand Jury and testify on this case
the very next day, June 22.

I think this is very important because it
disproves the defendant's claim that she made at trial
that she believed each of the stories to be true and she
told them.

If you recall, the defensé theory of the case
is that the original story is the true one and then there
were dreams which became garbled with reality and each
time a new story entered in her mind she believed it was
true and was telling this new truthful story that was the
product of a dream.

Well, here we have a month before she changes
the composite saying that there's two men and they know
her and they are wearing ski masks. How can any composite
be true when we've got this other story and she never --
doesn't go back to the police or newspapers or anyone and
says, "Hey, wait a minute. Things are out of hand here.

I misled you. It's really Steve or it's really the two
guys with ski masks” but just -- she's attempting to ride
all these horses at the same time apparently keeping her
options open.

The next witness was Delores Holland. She recalls
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that the car left at twenty minutes to ten and the reason
she kno@s that, she talked with Heather the next day.
Heather thought it had left around nine-thirty and she
explained in some detail -- Delores Holland did in the
courtroom how she arrived at the nine-forty time.

She said she finished reading a book and set
the coffee pot timer and she was sure this was the exact
time she heard the car door slam and the vehicle drive
down the driveway. She recalls that the defendant and her
father and brother did come back the night before the
second composite which is also now about a month after Mr.
Hilliard had said he had seen a persoﬁ who looked like the
first composite and he told Mr. Jagger that. They noted
that when Mrs. Downs talked about this shooting that she
described the events without any emotion at all and asked
her how she could be so calm in talking about it.

Mr. Inman had been visiting his brother-in-law
in Marcola (phonetics). He said his name was Mr. Woodland
and he explained that he left his brother-in-law's house
at ten o'clock and his brother keeps his clock ten minutes
fast so the reading was ten after ten on his brother's
clock but he determined that it was at ten o'clock when
he left, that he drove this route and that at this point
which is roughly around Milepost 2 on Old Malhawk
(phonetics) Road. At about ten fifteen or ten sixteen he
came upon the red newer Datsun vehicle that had the
Arizona plates on it and he related to us how his family

who had lived in Texas discussed this and they made the
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observation that Arizona cars all seem to be red and to
match the Arizona plates and Texas people have white
plates but that shows it did register in his mind.

He recalled following the car for approximately
two minutes and it covered a very relative short distance
of time -- distance and that it definitely was below ten
miles an hour and in the area of five to seven miles an
hour over that distance. He had been traveling pretty
fast he recalled.

1f you are going the sixty miles an hour that's
a mile a minute. If you are going eight tenths of a mile
which is the distance here at forty~éight miles an hour
you can do that in a minute. Eight tenths cf a mile —-
well, sixty miles an hour is a mile a minute and then a
tenth of a mile is equivalent to the speed of forty-eight
miles an hour.

That is certainly in keeping with his speed
estimates that he made and it means that he was at the
scene where the casings were found, one minute before he
got to her car and he didn't see anyone here and he didn't
see any yellow car in the vicinity either. He observed
her driving not erratic or unusual, just slow. He thought
thét the operator was either lost or trying to locate a
particular location in the roadway.

_ He read about the shooting the next day in the
paper. He had some trouble getting through to the right
police agency. When he did he advised them as he
testified.
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Now. Mr. Inman certainly could have rendered
assistance to the defendant if she would have stopped her
car, got out and asked for help. He testified he was
right up close to her and his headlights were shining on
her.

She didn't choose to do that. She didn't
choose to pull over. She chose to just continue along
slowly until he passed her. Now, why did she do that?
We'll talk about that later.

I1f she still had the gun and needed to get rid
of it that would be one important reason for not stopping
and talking with Mr. Inman because tﬂere she would be
with the shot up kids in the car and the gun also. If she
had.gotten rid of the gun and the children were
sufficiently communicative at that point where they were
speaking, yelling, mom, you shot me or why did you shoot
me. That wouldn't be very good to have Mr. Inman hear
that either if she stopped at that point.

Now, we know for sure Mrs. Downs was here at
Heather Plouard at nine-forty. The next place we know she
was for sure is over here at ten fifteen. That is a
thirty-five minute gap right there. If you take the times
that Mrs. Downs provided when she drove this route with
Detective Tracy and did it with the purpose of providing
an accurate time you'd find that it takes seven minutes to
go from the Plouard's residence to the south end of
Thunderman Road and Marcola Road. That's the distance

from this point to State's Exhibit 16 down to the south
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end of Thunderman Road. That accounts for seven minutes
right there.

You know that it takes eight minutes to go up
Marcola Road and pull over, make the turn around and come
back to the location where the casings were found so that
gives you fifteen minutes from the time she leaves here if
you use her time. That puts her there at the scene of the
casings at nine fifty-five.

Now, if the shooting occurs when she gets there
at nine fifty-five and you give her two minutes for the
shooting -- you see it on the video tape and she's got the
entire thing taking maybe thirty secénds or a minute but
give her the benefit of the doubt, give her an extra
minute. She leaves here at nine fifty-seven. That means
between nine fifty-seven when she leaves there and when
Mr. Inman sees her here at ten fifteen it takes her
eighteen minutes to go eight tenths of a mile.

Now, if she's trying to get away from the
shooter she's not doing a real good job because he can
walk that fast so what explanation is there for this and I
think we saw some of it when she testified "Well, I really
spent more time up here at the turn around than I ever
told the police." That's the way to chew this down and
knock it down a little bit.

Other explanations are that she went in any

direction from here. The only reason we know she was
here is because she says so. We don't have any

independent proof of that and the shooting we know happened
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in the car. . That's all we know ahout the shooting because
the casings are in the car.

The potential of possibilities for going on any
road in this area and returning in the amount of time that
she had available to her are endless. She could leave
Heather's, go off in any direction. All we know is that at
ten~fifteen she's here which is thirty-five minutes later
so she's got thirty-five minutes to kill and to go
seventeen minutes one way and seventeen minutes back.

The kids very well can be shot in some other

location and we'll never know what that location is and
the State makes no c¢laim to know what.that location is.
We know that there were sightings of a man down here and
we know according to her testimony she's driving in the
area. She may well have seen someone walking around the
road out here and certainly could have incorporated that
person's description into her story.

Wwhat we do know for sure is that two casings
were found in the roadway at this point here and those
casings match the ones inside the car that killed the kids
and they matched the one that killed Cheryl. They match
the one in her rifle in her bedroom closet. Those casings
could get there by her throwing them out on the roadway or
by doing the shooting there,

Now, if she shoots the kids out here somewhere
in a remote area and there are plenty of them out there
she can head into town and pull over on this secluded

road,-then she stops after the kids are shot. She's got
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two things left to do. She's got to shoot herself. She's
got to make it look like she was involved in this thing as
a victim and she's got to get rid of the gun. Those two
things have to be accomplished.

She stops here and the shooting of the kids
might have happened here. We don't know that but she
stops here and shoots herself. That would account for the
two casings, puts her arm out, flinches the first time.
She testified she doesn't like to hurt herself, doesn't
like to feel pain, shoots herself the second time and
you've got two casings in the road.

What needs to be done now,lneed to get rid of
the weapon and make it to a very opportune location to get
rid of the weapon. The place where you can see the river
is the closest to the road. You just look over the bank
and there it is.

Then once she's shot herself in the arm, wraps
it .in a towel, got rid of the weapon, needs to go to the
hospital but what if the kids haven't died and they are
still able to talk. What does she do then? She can't
finish them off. She doesn't have the weapon anymore so
she's got to wait until they are gone and Mr. Inman sees
her going five to seven miles an hour along this stretch
right here at ten-fifteen.

We know that it takes about ten minutes roughly
to drive from here to the hospital. She's only about five
minutes off and apparently the slow driving doesn't

continue all the way in but at some point it picks up and
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we have driving more approximating normal driving until
she gets to the hospital. She arrives at the hospital and
all the children appear to be dead. All the nurses agreed
to that. Her main concern is which of the two girls died.
She's very concerned about that. Was it Cheryl or was it
Christy? Why she's so concerned is because Christy can
identify her, Cheryl can't.

How do you explain this time gap? What
explanation is there for the total trip that should take
twehty-five minutes taking fifty minutes. Now if you are
going to shoot your kids, some of the things you might
want to do would be to go to an area Qhere you're going to
do it aﬁd make sure nobody's around. Many people would
just come to a screeching halt on that roadway and start
blazing away. You're going to look around and make sure
there's no one in the area. You may need to work up your
courage a little bit to do it. You may want to talk to
the kids and tell them to go to sleep. You may want to
ride around and hope they go to sleep before you do it.

She gets to the hospital and the first person
she has any real contact with is Judy Patterson and Judy
recalls logging ten-thirty on the book as the time she got
there, recalls the conversation that everyone else does.
Diane says, "My kids have been shot."

Rosy Martin goes out and grabs Christy. Doctor
Mackey gets Danny, {(inaudible) gets Cheryl. Judy
Patterson said they called the Code Four which is their

most serious situation and doctors from all cver the
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hospital and nurses came to the emergency room to try and
assist.

She observed Mrs. Downs to be calm and coherent
and saw her initially watching in the center of the trauma
room. Rosy Martin told Judy to get Mrs. Downs out of
there. They went to Judy's desk. She telanhnne’ t+he
police and she recalls Diane going to the bathroom which
was located behind her desk. She didn't ask to use the
bathroom. Judy Patterson heard the water running. She
told us that there were no cups in the bathroom and that
she was able to see that the door remained opened the
entire time Mrs. Downs was in there. -She called the
Fredericksons, Mrs. Down's parents and talked some with
Mrs. Downs. She recalls hearing two stories, two accounts
of this incident from Mrs. Downs.

One was that riding along and all we are doing
is enjoying the scenery and Danny was laughing and Diane
was talking to Christy and the children were all awake and
it was, "An awful thing to be laughing and suddenly have
something like this happen that a man shot the children
through the window while standing outside." That is story
number one and the second story was that the man reached
into the vehicle and shot her children while she was
standing toward the rear. She never mentioned the
children being asleep at the time and Mrs. Patterson, Judy
Patterson was surprised to hear about that later. She
doesn't recall Mrs. Downs ever asking her about the

children's welfare, how well they were, how they were
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doing.

Shelby Day was a rather small women. She came
in and testified she was in the back room with Rosy Martin
about ten-thirty when this happened. She took Cheryl out
of the car, didn't see her at first. She was covered with
a postal sweater. She recalls someone, probably Mrs.
bowns, saying, you missed one or forgot one went back and
picked up Cheryl and took her into the trauma room, didn't
drop her. She testified that there was thick clotted
liver like blood in her mouth and she placed her on the
gerney inside the trauma room and that she was pronounced
decegsed;

Rosy Martin recalls when this happened at
ten thirty that she grabbed an oral airway and pocket
mask, ran to the car as the first person there and took
Christy out of the passenger side and back seat. When she
got Christy to the trauma room her airway was full of
clotted blood that had to be suctioned out. She examined
Diane Downs and her arm and determined that she would be
capable of assisting the police without any danger to her
arm wound.

She recalls having a conversation with Mrs.
Downs and told her that there are five doctors in there
working and doing all they could and Mrs. Downs laughed
and said, "wWwhat's best for the kids. Laughed again and
said, it's okay. 1I've got good insurance.” She recalls
Mrs. Downs being very much in control of her composure at

the time.
PET. EX. 11
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Doctor Mackey came in and testified that at ten
thirty he was working on another patient and when this
happened he went out to the car and scooped up Danny. He
was on the seat and had his head towards Christy and he
could see his face. He was on the driver's side in the
back seat. He recalls looking at all the children briefly.
They had to determine who was the most critically injured
and who to work on first if they could.

He removed a blood clot from Cheryl's throat
and mouth and recalls it a fairly solid clot being removed
from her and he concluded that she had not been breathing
for a long time. Danny had a large collection of blood in
his chest. He was living on his right lung. Christy had
a huge collection of blood in her left lung. Her right
had collapsed. He told us she had begun the process of
dying. That she had stopped breathing, had no blood
pressure and had a life expectancy that he estimated to be
five to ten minutes.

He worked primarily on Danny. He thought Danny
was in a little bit better shape because his wound
appeared less severe but due to his age of being only
three years old that he thought he was in an eqgually
severe category as far as the possibility of death.

He observed that the defendant had a fairly
superficial wound on her left arm., He paid attention to
Mrs. Downs and found her to be calm, self-assured, not
tearful, not angry, occasionally smiling, occasionally

chuckling, described her as the calmest person there, in
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good control of herself. He testified that he was struck
by her response, never observed this before. She asked
him if she would be able to go to work the next day and
she appeared to be concerned about which one of the girls
had died. When told of Cheryl's death he recalls her
saying, "Oh she must have been the one who was choking so
much."” She was an athletically inclined as opposed to
inactively inclined child.

He remembers Mrs. Downs saying, "Now I know
how a rape victim feels." He said, "What do you mean?"
"Well, I sort of feel like a suspect rather than a victim"
and Dr. Mackey thought that was the most irrational thing
that he had heard and you can see already that Mrs. Downs
on arrival at the hospital is starting to feel like a
suspect. He also if you recall sees a red mark on her
hand and this I would submit is the product of her own
knowledge and her own mind. She knows what happened out
there and she's very concerned about being detected.

Doctor Miller testified twice. He was getting
ready to leave the emergency room at ten thirty when he
saw people carrying children into the emergency room. He
determined that Cheryl was dead. Worked primarily on
Christy, agreed she was very close to death. After he was
able to free himself from that and Christy was stabilized
he had contact with Mrs. Downs in room number eight.

We received through evidence a map of the
Sacred -- excuse me, the McKinsey Willamette Emergency

Room and the vicinity and it's got these rooms on it. You
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saw her in room eight sitting quietly when he told her
that Cheryl was dead and Christy and Danny were both in
serious condition. He described the pathway of the shot
on Danny and Mrs. Downs said, "You mean that it missed his
heart?" He said it certainly appears to have and her
response was, "Far out."

He also observed her demeanor to be very much in
control answering questions appropriately, paying
attention. He found her demeanor and behavior to be in
contrast to the way other parents of critically injured or
fatally injured children have responded. He thought her
demeanor was consistent throughout the time he spent with
her, treating Christy which goes throughout Christy's stay
in the hospital. He recalls the defendant did attempt to
get the children out of the hospital. That was on June
1st and that was certainly not in the best interest of the
children to be removed from intensive care units at that
time.

There's been a letter introduced in evidence.
It shows the defendant's attempt to keep evidence from
being gathered from these children. He testified that he
was and still is responsible for Christy's medical care.
That he did not allow any questioning or interference to
jeopardize with Christy's health while she was in the
hospital.

Doctor Willhite came in. He explained the
operation on Christy Downs I believe in a good more detail

than the other physicians. He recalls her being close to
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cdeath. No blood pressure, appeared to be white from loss
of blood, no pulse.

After he was able to stabilize Christy he also
had contact with Mrs. Downs. He was struck by two things
that stood out in his mind. The reaction of Mrs. Downs to
this tremendous tragedy. For him he thought it would be a
great displeasure to deal with this but he found she
showed no grief or concern for the children. He thought
it was a bizarre striking reaction for her to be concerned
for something other than the safety of the children. He
observed she appeared to be concerned about the car and
the spoiled vacation.

He recalls subsequently being in intensive care
some days later and having a conversation with Mrs. Downs
where she said, "Doctor, I know Christy will be a
vegetable. I don't want you to prolong her life" and at
that time Dr. Willhite told us that there was just no
basis for that statement at all. That that was not going
to be the case with Christy and there was no indication
that was going to be the case with Christy.

He overheard Mrs. Downs tell Christy, "I don't
want you to listen to Paula because they want you to talk
and put me in jail." Again, an indication of Mrs. Down's
reluctance to allow the children to give evidence in the
case and her defensive position.

Doctor Becker testified. He's the neurologist.
He's worked with both Danny and Christy and observed them

both to be suffering from serious physical injuries,
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explained those injuries to us, explained in great detail
the injury to Christy and how it affected her ability to
speak.

He did demonstrate showing that the stroke
affected the left side of her brain and that it caused her
to lose the use of her right arm. His prognosis was that
Christy will never get full speech ability or the use of
her right hand.

He observed there was no evidence of memory
loss and that it was not easy to tamper with memory in
general and long range memory is hard to change and it was
not a likelihood in his opinion in this case. He found
that Christy was reporting events accurately.

After Dr. Becker testified, Christy Downs was
the last witness for the day, was getting pretty late when
she testified. She talked generally about her age,
what grade she was in, her teacher, talked about her
knowing the difference between truth and a lie and she was
qualified as a witness, found to be a competent witness by
the court and then we got to talk about the day of the
events, what happened that day and at one point asked her,

"When you left Heather's, do you remember if it was light

or dark?" Answer, "It was dark." "Who was in the car
when you left Heather's house?" "My mom, Cheryl and Danny
and me, too." "Do you remember if there was any music

playing in the car?" Answer, "Yeah."™ Question, "Was that
from the radio or was it from the tape?" Answer, "Tape."

"Do you remember if there was a time when the car stop-
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ped?" Answer, "Yeah." (Question, "When the car stopped
did you see any other people around?" Answer, "No." "Did
you see any person standing in the road?" Answer, "No."
Question, "When the car stopped what did your mom do?"
Answer, "She got out and she pulled a lever that went to
the trunk." Question, "I'm going to show you a picture
here. 1It's called State's 335. 1s that the lever you are
talking about?" Answer, "Yes." Question, "After your mom
pushed the lever and went out to the trunk were you able
to see her doing anything after that?" Answer, "I didn't
look at the back."™ "Okay, did you see her come back into
the car?" Answer, "Yeah." Question, "What did you see
then?" Answer, "She kneeled down and -- "

The witness was crying at that point and I
believe the court asked if we would like to take a recess.
There was no response and the question was renewed. "What
did you see?" She told us she leaned across the seat.
Queétion, "What happened then?" Answer, "She shot
Cheryl." Question, "You saw that happen?" Answer,
"Yeah." Question, "Was the music still playing?" Answer,
"Yeah." Question, "Do you remember what song was
playing?" Answer, "Yeah." Question, "Can you tell us
what that was?" Answer, no response. Question, "Maybe I
will come back to that. Do you remember what happened
after you saw Cheryl get shot?" Answer, "Yeah." "What
happened then?" Answer, "She leaned over to the back seat
and she shot Danny." Question, "What happened then? What

happened then after Danny got shot?" Answer, "She was
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standing up and went to the back of the seat on the =--
then there was crying. Question, "Do you remember when
you got shot?" Answer, "Yeah." Question, "Who shot you?"
Answer,_“My mom." Question, "Do you remember that music
was playing?" Answer, No response. Question, "You just

can't think of it right now?" Answer, "I can't think of

it." "Do you remember what happened after you got shot?"
Answer, "No." "Christy, has anyone ever told you to lie
about this?" Answer, "No." Question, "What you said here

in the truth?" Answer, "Yeah." "Christy, do you still
love your mom?" Answer, "Yeah." "If I said the name of
the song that was playing do you think you would remember
it?" Answer, "Yeah." "Is it Hungry Like the Wolf?"
Answer, "Yeah." Question, "No doubt about that?" Answer,
"No. "

All the cross examination of Christy and some
of this material was then repeated on redirect
examination. Dr. Peterson testified after Christy Downs
and we learned that he specializes in treating trauma
victims, that he found Christy to be initially guarded and
reluctant and feeling unsafe. Hé never doubted she had a
memory of the event. He analogized a memory to be
something stored in a vault and needing to make her feel
safe enough to open that vault and he felt that it was
impossible to resolve this trauma she was feeling unless
he could accomplish that.

He uses nondirective therapy again by just

testing the waters with her. They had conversations. He
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came up with this method of talking with her where they
would put the name of the person that shot her in an
envelope at the beginning of the session and then she
would go away and the next session he would ask her if it
is okay to burn the envelope and they went through that
procedure for a while until she felt that it was okay to
not destroy the envelope.

She told him that she remembered the music that
was playing. She remembered the lever, her mother getting
the gun, the shooting of Cheryl, Danny and herself,
remembered feeling dizzy after she was shot. Said she
wanted her mom to remember first, the.statement that if
she were her mother she would be embarrassed to tell the
truth.

Dr. Peterson said that the way her memory came
back was-not unusual. He listed several faraway looks of
terror in her face when she related this information. The
consistent relating of events not changing the details or
the facts of the shooting, recalls some of the small
details like the latch being used, recalls the driveway at
Heather's, the drive being very bumpy, demonstrating that
she had a good memory of the event itself and the facts
preceding the event. He said that his experience with
Christy is his experience of what he's seen children do.
Feels that she never lost memory. She had been too scared
to say earlier and suppressed the information. That's a
conscious form of forgetting.

If we take a little pause and think to
PET. EX. 11
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ourselves how it would feel if you were a nine-year-old
child ané one day you went out for a ride with your mother
and your brother and sister and that it got to be dark and
the car pulled over and your mother came back with a gun
and from your eyes murdered your sister, shot your brother
and then shot you, you would know how Christy felt. She
was trapped in that car. There was no where for her to
go. She could just back up against the seat, her shot
goes right through her chest and the second one comes out
and goes into her hand into the same place.

She had an awareness of exactly what was
happening and to go through an experience like that and
then wake up in the hospital bed and who do you see but
your mother coming to visit you and sitting by your
hospital bed. You don't know what's going to happen when
you get out of that hospital. You are certainly going to
have a lot of apprehension and fear and I think if you use
your own common sense and experience and you look at how
Christy handled this and how she reacted, it's really
understandable., Early on she indicated that the only
persons present during the shooting were the family. That
was within the first week she was in the hospital.

He found that not at all surprising that
Christy loves her mother. Certainly that wouldn't be
inconsistent with most child abuse victims. You've only
got one mother and no matter how they treat you she's
still your mother and it makes it all the more incredible

to think that she weould come in here and say her mother
PET. EX. 11
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shot her if it didn't happen. Every possible motive that
she would have would cut the other way. It would be much
easier to imagine that if her mother shot her and she knew
it that she would still seek to not say it.

Look at how Diane Downs reacted. 1f you take
her word for it that she said she's out in the desert and
her father is molesting her and she can't stand this guy,
hated him since eight years old. At thirteen got her
blouse off and the police come, catch him, talk to her,
is he bothering you, is he molesting you, no, she wouldn't
say anything. It would be far more likely I submit that
Christy would -- her tendency would be to protect her
mother and in the case you'll see there's never been any
vengeance or anger or hostility toward her mother. She's
just factually relating what happened and still loves her
mother.

Peterson was cross examined on this. No
suggestions were ever made to Christy indicating to her it
was all right for her to not know who shot her, always
gave her permission to not remember. She told them, "I
want my mom to tell the truth then I won't have to
remember 'anymore." She said she knew the song was playing
when she was first asked how she knew that her mother shot
Cheryl. She said, "1 watched." She was very careful

then. She said she could see her mother's face, was very

emotionally distraught when she related this to Dr. Peterson

and the statement that her mother didn't love the family,

just loved Nick. She made another statement that mom
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didn't say, I am sorry.

I think we then took a turn in the case and we
switched from the hospital witnesses and Christy to the
police witnesses that first dealt with Mrs. Downs and the
first police officer was Richard Sharpenell {phonetics).
She told him, "I wasn't going to let him take my new car"”
in a lighthearted manner. He felt she was not being
completely honest about the incident with him. He did
notice that her hands appeared to be shaking. The rest of
her appeared to be calm. She was talking quickly when
describing how she made her getaway. She said,
"Fortunately, it's a new car and starfed right up" and
made a diagram for him of where the shooter was, the end
of the door, stated several times to him, "I wasn't going
to let him take my new car."

He recalls overhearing her talk with Sergeant
Rutherford and asking Rutherford if she had insurance
because if she died she was going to sue him. She laughed
and said if she died she would haunt him, Sergeant
Rutherférd.

Steve Downs testified. He identified the Ruger
that was placed in evidence as the one being identical to
the one that he possessed and owned. He testified he
showed Diane how to operate it. He recalls it was not
returned to his locked pickup, that it came with a case
and three clips.

He related to us the facts of the shooting

incident in the mobile home. He said that on September
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13, 1982 Diane Downs got back from Louisville and wanted
him to meet her at the airport. He picked her up and

went to his house on Palomino and got into an argument.
He saw her stick something into a blue bag. They went to
the trailer house. She carried her bag in. He said she
was getting weird again. She went into the bathroom and
said you won't have to worry about me. I'm going to kill
myself. He heard the gun go off, went to the door and
said, "I know you are not dead, cut it out." She opened
the door and said, "I can't kill myself, Steve, but I can
kill you" and pointed the gun at him and he told her she
had only nine shots and that wouldn't.kill him., She
paused and he grabbed the gun and left.

He also related another incident that happened
on November 7, 1982, the house on Palomino Street. Mrs.
Downs was doing laundry at his house. She was laying on
the couch. She was at that time taking summer classes and
seeing Nick. She had no time for the kids. He told her
to leave. He pushed her outside and they got in some sort
of argument, pounded on the hood of her car and told her
to get out of here and he went back and was sitting on his
front porch with the kids and noticed that she returned,
pulled back up. He walked to the car and the kids were
behind him. She said, "I've got something for you." As
he loocked in the car she grabbed his left arm and put the
gun up to the window, couldn't get the safety off the
pistol. She is holding his arm. He is grabbing at her,

the car takes off at about he said fifteen to twenty miles
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an hour without shifting. He came loose and rolled gquite
a ways.

Dan Sullivan came in and testified he was the
neighbor. He says that no doubt in his mind that he saw a
gun, He recalls looking at her face and reminding him of
his mother-in-law I believe who was able to express anger
at times. Diane Downs' version is that it was a postal
shoe that she was pointing at her husband. Downs
testified that he and the kids were the only obstacle
in her relationship with Nick.

He recalls the events, the visit that Mrs.
Downs had on April 28. Again she shoﬁed up at the airport
and called him, spent the night with him. He testified he
left and then when Mrs. Downs testified he wasn't asked
about whether he raped her that night or anything but when
Mrs. Downs testified she said that she on that evening was
a victim of some sex crime. However she told no one about
it, that he drove her to the post office that next morning
and after she visited her friend she called him and he
drove her out to the airport that evening again.

He told us about the mobile home fire, said
that Mrs. Downs was drained financially. She needed to
get out from under the debt. The solution was to burn
down the mobile home. Apparently she didn't consider the
options available, just the insurance proceeds to pay off
her car and start a surrogate parent business in Arizona.
He testified that she put her relationship with Nick ahead

of the kids and that in his observation her caring was all
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for herself.

We had quite a lot of evidence from Jim Pex
and John Murdock and they were the two criminologists.

Mr. Pex has probably testified off and on three or four
times in the course of the trial. He initially told us
how he works, what methods he uses, how he processes a
crime scene, explained the things that he did in this
particular case, told that after some extensive
examination he discovered that the murder weapon in this
case was a twenty-two caliber Ruger, semi-automatic
pistol. He did a gunshot residue test on his own hand. I
discussed that this morning I believe'where he fired the
pistol seven times and waited a half hour and submitted
the results to the Medford lab which came back in-
conclusive.

He talked in great detail about the blood
spatter pattern, his conclusion that it was the result of
a gunshot, that the blood observed on the panel and it was
high velocity blood spatter, that it was consistent with
the high velocity spatter in the size of droplets as well
as pattern and directionality and he was able to set up a
test with a similar piece of metal and replicated the
pattern that was found on the Downs' vehicle and he's got
photographs demonstrating how he did that. He took a bag
of blood'and put a shirt to simulate Cheryl's T-shirt and
a sweater to simulate the postal sweater over that, how he
fired it from a near contact distance and that it -- the

spatter pattern that emerged is quite similar to the one
PET. EX. 11

DNA-Motion-000048




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

30

that he found on the car.

We had the car in here. The mock up of the

car; you saw the real one out in the County shops on the
day of the jury view and he was able to demonstrate the

relative positions of the children for each particular

shot that was fired. He was able to also show us the
distance of the gun barrel from the place on the child's
body where the bullet entered on each of those shots and
he told us how he was able to do that in guite some
detail. We've got photographs in evidence that depict
each of those shots in each of the positions of the
children. This is of some significance because it
corroborates Christy's version of the incident and this
disproves Mrs. Downs' version.

He found that there were no gun powder
particles in the driver's quadrant of the automobile and
that's significant because he explained that when the gun
was discharged unignited powder particles come out the end
of the barrel and they. would be distributed from the end
of the barrel for some distance in the direction of the
bullet and had the person stood outside the car and fired
over the driver's seat you would expect to find this gun
powder particle in that area and there he was never able
to find any. There was no blood found in the driver's
quadrant either.

He examined the sleeve of the shirt worn by
Diane Downs and he found that it was -- had a very slight

amount of blood on it. He couldn't make a call in his own
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mind whether it was transferred or high velocity blood
spatter. He thought it could be either one but that the
total amount was consistent with a person who fired all
the shots. That is, you wouldn't have expected there to
be more blood than that on a person's sleeve who fired all
the shots that were fired in this case.

We talked about the tape deck that it was a
reverse type tape deck. He didn't recall about the
ignition. He recalled that the dome light was on when he
first inspected the car, had to put it off to take those
photos. The car had a gas trunk latch with made it
unnecessary to use the key to open thé trunk and he was
able to demonstrate how the towel was folded around Mrs.
Down's arm from the blood seepage patterns that were on
that towel.

His conclusions regarding the cartridges was
that two cartridges were recovered from Diane Downs' rifle
in her bedroom on May 19, 1983, (inaudible) the semi-
automatic pistol that had killed Cheryl and seriously
injured Christy and Danny and caused injury to Mrs. Downs'
arm,

Bart Reed, agreed with Mr. Pex's conclusion,
the defense theory does not explain the evidence as well
as Mr. Pex's. He says that he admits that his explanation
that the pattern and the directionality and of droplets is
inconsistent and that with what he observed on the Datsun
automobile and the size of the droplets is larger. Under

the defense theory Cheryl would have been shot inside the
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car all right and the blood that would have gotten on the
outside of the car would be from a mishandling of the
postal sweater somehow,

Now, for that to happen we've got the bushy
haired stranger coming up to the car, coming right into
the headlights. He by-passes the (inaudible) Mrs. Downs
and standing right there. He somehow knows there's
going to be somebody inside that car although according
to Mrs. Downs he can't see them because they are all
sleeping at least in one of her stories they are all
sleeping. He reaches in and according to Mrs. Downs he
shoots Christy first, twice, and then Danny and then
Cheryl. Now, Christy you could understand
maybe, the two shots are pretty close together and Danny
may be sleeping and you could understand him getting shot
in the back but Cheryl, if she's sleeping there under the
postal sweater how does the guy even see her first of all
if the people at the hospital missed her completely and
second why the shots criss-cross her back from different
angles. You could see two go in the same place like with
Christy. That would be easy to understand. How we get
the shot through her from one side and then the shot
through from the other side and all this happens just like
that.

Mrs. Downs 1is just standing there and can't be
a whole lot of time taking place to be eaten up and he
pops back out and he says, "I want your car" which now

he's got a car with three shot up kids in it and when she
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makes this throw she gets shot in her left hand and which
I submit you never have seen anybody throw anything in
your entire life that way. When you make a throw with
your left hand it's going to go back, not go forward. You
can't throw something when your hand goes forward. It
comes bapk. Very unlikely explanation of how she was able
to get shot. Very unlikely that (inaudible) something
right dead center in Christy and something right dead
center in Danny and he takes the time to put two in
Cheryl. They have to have time between them because for
some unbeknownst reason you want to shoot them in
different directions which is not borne out by the
evidence and he takes all that time to do that and he
misses her and just lets her drive away, a big target.

What is a far more likely explanation is what
Christy said. You think about that. Remember Diane was
talking about stopping up here and having this
conversation with Cheryl about whether they are going to
go to the waterfalls and Cheryl was pretty hyper and she
expected her to be awake.

Let's suppose that at the sight of the shooting
that Cheryl was very much awake just as Christy remembers
her sitting up in the front seat of the car. The car
stops with music playing. The trunk latch is pulled.
Mrs. Downs leaves the car. Christy is waiting to see
what's going to happen next and what happens next? Mrs.
Downs appears in the driver's doorway with a pistol and

here's Cheryl, what are you going to do? Are you going to
PET. EX. 11
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sit there and take it or are you going to try and make
yourself small and dive for cover and as Mrs. Downs was
putting the gun in Cheryl is going down into that corner
of the car. The gun goes off and it doesn't hit her as
directly as she would like but we find that bullet and we
find the mark it made against the metal side panel inside
the car. Cheryl goes down.

Then she goes and takes Danny in the back and
Christy has seen both of these things happen. Now, she's
tryiﬂg to back off into the corner as best she can. She
gets shot twice. She gets dizzy, has no recollection of
what happened. In the meantime, Cherfl, the hyper one
makes it out the door and Diane finishes her off outside
the car, pulls her back in the car and then sometime later
takes care of herself, far more plausible explanation than
the defense theory.

This might be a good time to take a break.

2SS Ay

THE COURT: Very well, take a -fifty minute

recess. s . A:{\y
{A fi+f+y minute recess was taken.)

MR. HUGI: You heard from Dr. Carter. He told
us about Mrs. Downs' wound, that it resulted in a very
slight limitation of motion to her arm and certainly
wasn't a disabling or severe wound. He was asked, can you
think of a place to shoot yourself in the arm that would
cause less injury and his answer was, no.

He recalls his contacts with Mrs. Downs, that

she seemed to be angry about having to stay in the
PET. EX. 11

DNA-Motion-000053




10

1

12

13

14

15

16

17

19

20

21
22
23
24
25
26
27

28

35

hospital but not about anything else and she did not
appear to be upset or concerned about the children and he
did notice that there was some (inaudible) around her
wound again confirming what Mr. Pex concluded about the
proximity of the gun barrel to her arm at the time it was
fired.

We talked with Detective Tracy a number of
times. We got a chance to see him on the video and to
hear him in the tape interview. He made the composite.

He explained how he did that. It took about a half an
hour. Mrs. Downs did say she was dissatisified with it
but it was the best that he could do ét the time and that
she never came back and asked him to change it.

He went to the apartment with other police
officers, about six of them, and located the rifle, seized
the'Cartridges that was described to you in great detail,
turned it over to Jim Pex for comparison at the crime
lab. According to the way he was cross examined it seemed
that to the defense that he planted these cartridges.

It is not sure where he would have gotten them
from but somehow he was diabolical and dishonest enough in
the very first day of the investigation to take the
extremely drastic acticon that could have jeopardized this
case. That first day there surely can be no pressure on
anybody to solve this case. People who are barely
reacting at the time to finding out what happened to make
a commitment of this sort that implied Detective Tracy had

made for a guy who's been doing this for some twenty
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years, would jeopardize his career for nothing. For all
he knows the people on those roadblocks just picked up
some guy and he confessed out there and he's handed over
the murder weapon and that's =-- how does he explain it,
explain the evidence then. It won't stand the test of
logic and it won't stand any careful scrutiny and the
other thing it won't stand is your examination of the
evidence in the case.

Look at Tracy, look at how he operates on the
tape recording, on the video tape. Does he seem to you to
be the type of hard charging guy that's out to frame a
victim of a crime? 1 think what it ié most indicative of
is the (inaudible) that the defense has in dealing with
that very critical piece of evidence. As it turns out
Tracy has no way of knowing the significance of the
evidence at the time the defense would have you believe he
was tampering with it.

Pex also testified he's the guy who says that
it is his job to preserve evidence and to gather it and
collect it and know where it came from. He testified
about a lot of things. The most  significant thing is as
it turned out I think he was standing there when Tracy
loocked in the car for about ten seconds at the hospital
and that he saw that nothing was removed so if the theory
is that Tracy got it out of the car Pex also has got to

be in on it, too.

Sergeant Rutherford testified that he was the

person who said that he coordinated the roadblocks, that
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he went to McKinsey Willamette Hospital, that Officer ;
Sharpenell (phonetics) now in Springfield Police
Department was there already. He kind of got some
information from Sharpenell (phonetics). Springfield had
been called because Judy Patterson knew that number better
than any other number because of their hospital in
Springfield and they were trying to figure out where this
all happened and they were thinking it was out on Marcola
(phonetics) where the Sheriff had jurisdiction so
Rutherford responded and got some information from
Sharpenell (phonetics) and got pulled into the case and
started having some contact with Mrs.'Downs.

He was again like the others taken back by her
demeanor. She seemed to him to be lighthearted and some
pain but enjoying the attention. He got the story from
her. Her father was right there telling her to cooperate
with them. When he asked, will you come back and show us
where this person is she initially balked and her father
said she will go. It was decided that she would go. They
were able to find the general area where she claims the
shooting occurred and that morning, the next morning they
found two casings in that general area that fit.

She made statements to him that never were
consistent with what the doctors heard and the type of
statements that other police officers heard and asked to
go back and said, "Okay, but if I die 1'11 sue you. I
hope you have good insurance. I hope my arm is okay.

Does it have any bullet holes in it."
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And then in the course of the ride out there
she made the statement about the unicorn. "I shouldn't
have bought the unicorn." She explained that she
purchased a brass unicorn on Mother's Day and had it
inscribed with the children's names and I love you, mom
and she went on to explain that, "Maybe I shouldn't have
done it and this wouldn't have happened.”

A very unusual statement certainly but when you
look at it in the context of the other information that
was later developed you can see it kind of fits in. 1If
you look through that diary which you have done and maybe
will ﬁo again you will see that you'vé got this obsession
with Nick. Everything in the diary is Nick, Nick, Nick on
up until about the first week in May when we get the idea
for the unicorn and then we start talking about the
children and all of a sudden we have trips with the
children, how much I love the c¢hildren "I think I may even
like my children more than, you, Nick", or words to that
effect in there and something has caused this change and
this plan which no one knows what is going on in Mrs.
Downs' mind, of course, but we can see the foundation for
this being laid in that part of the diary and we have the
symbolic unicorn.

He also notices the remark where Cheryl stopped
choking and he concludes that he noted almost complete
lack of genuine concern for the welfare of her children.

Paul Frederickson testified that in fact he did

create the second composite that was published in the
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papers. That at the time he said to the detectives, the
guy could walk right past her and she wouldn't recognize
him. I asked why do you bother to recomposite. "We were
just testing to see how long it took to contact me"
showing some disenchantment with the Sheriff's Office and
their follow-up on the case.

Greg Redick I think you find a very important
witness in the case. He testified that the month of May,
Mrs. Downs had expected Nick to come to Oregon, that she
told him about a box of flowers and photos she sent to
him. They were returned unopened. He himself had a
relationship with Mrs. Downs. -

Then we have that statement made to him on June
21st, 1983 that I related to you earlier, very
significant. She was forced off the road. There were two
guys in ski masks that knew about her tattoo and said if we
can't have the kids you can't either, grabbed her, "Watch
this bitch" and shot her in the arm. "Steve was behind
it" but she didn't want to get him in trouble. "I still
feel the need to protect him. He's in enough trouble over
the arson deal." The only deal was to throw the police
off the tracks when Redick told her to tell the truth and
she said I told the lawyer and her brother the truth. The
lawyer told her to not change her story. It wouldn't look
good, told her he was going to the Grand Jury the next day
and she said, "You can't tell what you know. You can't
tell what you know" showing again a consciousness on her

part of the inconsistency and there effect.
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These are not all true stories and I think
that's something that will come through to you as you
listen to these tapes. Every story the defendant tells is
believable, seemingly believable. 1It's plausible as every
other one. Each time she's out there telling one she's
putting it out for all it's worth and there's never any
doubts expressed about this and certainly a person if you
really believed that what you are saying is truth and your
story cﬁanged that much and you thought they were all
true,

Robert Knickerbocker was here., I think he
spent almost a day on the witness stahd. He detailed the
relationship with Mrs. Downs. I am not going through all
of those details. Generally I am sure you are all aware
she wanted him to marry her, be a father to the children,
had lots of conversations like this, told him she loved
him twenty times a day.

He didn't think it was right that the children
were around while they were having an affair and at least
on one occasion he related to us he had taken them away,
also concerned when she would visit him and not make
provisions for the children's care. There were numerous
incidents that he related to us of her impulsive behavior,
her temper and quick decisions.

There's an incident at the end of her stay in
Arizona where she was going to smash up the postal truck,
very upset, cursing and swearing, throwing basically a

temper tantrum over something that happened at work. The
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incident where he told her that he loved Charline more
than her and she throws the hairbrush at him and when he
tries to leave blocks his car with her car. The trip to
Arizona is where she arrives unannounced on April 28th for
a one-day visit and told him she's going to buy him a
Harley Davidson motorcycle and a house and there's the
incident in school where she takes on this very heavy
class load and in addition to her full-time work load and
has to drop it, can't complete it. It all demonstrates
poor judgement and a volatile temper that she's able to
suppress for some period of time but then it all comes up
through the surface at other times.

He couldn't imagine her stopping for anyone on
the roadway. He acknowledged that he refused her letters
and calls when she left, that within a couple of weeks
reunited with his wife. He remembers she offered him the
use of the twenty-two Ruger the week before she left
Arizona. He thought about it for a day and declined, that
he recalled at one point in time she challenged him to a
shooting contest. What surprised him about that he saw
this twenty-two Ruger in her possession three different
times, once in the trailer or twice in the car. The last
time he saw it was in the back of her Datsun the night she
left for Oregon, April 1st, 1983.

He helped her pack the car that night. There
was no microwave or tv set in there. That is important
because it shows it couldn't have been placed in Steve's

pickup some ten days before. For one the pickup was kept
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locked., The neighborhood he lived in, the fact he kept
his construction blueprints back there, he never sees any
pistol in there. There's no way Mrs. Downs could have put
it in there.

Her story about putting it in there makes no
sense at all if you recall she says that she offered the
gun to Nick so he can use it to protect himself against
Steve. All right, she admits that but then she says she
gives the gun to Steve before she leaves and she's got a
thirty-eight that Steve is equally entitled to own in her
trunk of car and she returns the twenty-two supposedly but
not the thirty-eight. '

Now, you've seen =-- you've got some insight
into her personality and her behavior and you can make a
judgement for yourself as to the likelihood of her going
out of her way to return a firearm to Steve before she
comes to Oregon. It's almost -- well, it's not very close
to reality, is it, that she would do that?

Nick recalls the tattoo and gold chains. Those
things are important I think because they show Mrs. Downs'
attachment to symbols. The gold chain being Nick's woman
was cértainly an adolescent type thing, a novelty maybe.
It's something that people usually outgrow when they are
twelve or thirteen years old maybe. I don't know,
something that she never really outgrew. The same with
the tattoo and the eternal commitment to him by having that
writing placed on her body.

He recalls the April 28th visit, recalls
PET. EX. 11
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getting his chain back, discussing the photos and the
flowers, telling her he didn't want to be a daddy and
didn't want to go to Oregon. That's borne out by Mrs.
Downs' own writings in her diary if I am calling it by the
right name, the spiral notebook that has the dated letters
in it. You look at the entries right after that trip on
the 29th and the 30th as soon as she gets back to Oregon
she refers to that fact that he doesn't want to be a daddy
to-her kids and she's not going to tell her parents about
this; told us that when Diane left Arizona it was
impossible for her to get her job back, there again, due
to her behavior at the post office. |

She told him he recalls that children are a
problem and he wouldn't have to have any contact with
them. She would get a nanny and there are several
references in the letters about the kids would have a very
large house and the kids would be in a separate part of
the house and he wouldn't have to have any contact.

These are all I submit border in a way to
fantasy and certain delusional thinking, consistent with
many things she's done in her life, feeling that she is
going to be a doctor, she's going to be a successful
business woman, pilot, going to own a big house. And when
in reality she's failed at everything she's ever set out
to do in her life. She failed in her marriage, failed in
her relationships with men. She's never followed through
and completed anything, just bounced around froem one thing

to the next and failed and that's where we find her up
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here in Oregon with a pretty bleak outlook I submit to
you. She can't go back to Arizona.

You read some letters that are just dripping
with love for Nick and he's basically written her off and
she knows it now and she's got three kids and she's made
numerous comments about how that isn't a goal in her life
to raise kids and you read that Washington Post article
that's been received in evidence. 1 don't know if you've
had a chance to read that or not but that details her
feelings on that.

She's got a problem with the demand letter,
$7700 demand letter from Denver that'é she's got to pay.
Her solution to that is to check into bankruptcy and start
over, get a fresh start. By this time in her life she's
into the surrogate program. I think she had been back there
in February. There were numerous attempts to get her
pregnant but they failed at that time and so what does she
have to look forward to? She's stranded here in Oregon.
She's got three kids and her parents and you know she's
talked about how she gets on with them. Certainly a bleak
time for her and perhaps a stressful time and perhaps a
time when she is suppressing a lot of hostility and looking
for an outlet.

What's interesting then is to read her child
abuse paper where she talks about just that situation
about how you get in a situation where the stress is too
great and you lash out at your children because there's no

one else and if you look at that child abuse paper you see
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that it's almost a cry for help or a prophesy of things to
come in her life, how she lays it all out in there about
how she works. She certainly feels like she's an abused
person. She sees it as inevitable that those who have
been abused are going to abuse and given the right
combination of factors that's what happened.

You heard from George Hurrey. He told us about
his contacts with Mrs. Downs at the hospital after the
shooting. One thing in particular, one contact, she asked
him, "If I go to prison what would happen ﬁo my children?"
he said, "Well, if I was convicted and I didn't shoot my
kids and if anything would happen and.I went to prison"
and he offered that CSD would probably place the children
and he says, well, the only reason she had was that she
was concerned that Steve would possibly get the kids and
she did not want that to happen.

1 think that's a very significant statement,

too, because we have heard in counsel's opening statement

" that well, there are a lot of options. If she didn't want

the kids she could give them back to Steve, give them to
her‘parénts, well, from what we have learned about Mrs.
Downs and in this trial we see those weren't options at
all. We know what she thinks of Steve now and there's no
way she would let him have the kids, no way and she says
here even when confronted with going to prison that she's
concerned that he would get them. 1It's an important
objective with her and she does not want him to have the

satisfaction of having those children and we know what
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experience she's had with her own parents growing up. Her
father abused her, her mother's not protecting her.

Kurt Wuest testified about the photo, the one
made up. It included the photograph of the person that
Paul Frederickson had looked at prior to making the
composite. Mrs. Downs rejected all the people in those
photos. You can see that from the standpoint that she
never really identified anybody. Once she does she knows
that person is going to have an alibi. He's going to have
been somewhere else because she's the only one there
during the shooting so you see that it would be with great
reluctance on her part to ever commif towards picking any
individual as the shooter and that's consistent with doing
a vague composite and changing composites and kind of
moving it around, shifting it around and never pointing
the finger at anybody because then she knows anybody she
points the finger at is going to have been somewhere else.

Don Norenburg testified that he went over to
the (inaudible} to take a handwriting exemplar from Mrs.
Downs and they had a little conversation incidental to
that. She told him that she knew her fate depended on
twelve people that comprised the jury and it didn't matter
whether or not the truth came out but depended on which
side did the best acting job and that she expected to do
tiﬁe and I think she knows how she abused the judicial
system as something that's consistent with her abuse of
all authority figures and all people in responsible

positions. She has nothing but distrust for them and
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certainly doesn't seem consistent with the person who's
professing their innocence that they expect to do
penitentiary time.

Defense witnesses that were called are Roy
Pond. He generally discussed the investigation., He told
about the efforts that were made to locate the shooter
initially.

Mrs. Downs' mother noticed Diane had been
crying at the hospital. She saw the microwave and tv set
in the back of her car in Arizona. That was some -- 1
don't recall if it was five days or a week before Mrs.
Downs, the defendant, left Arizona. They were there to
pack up. They tock the kids and the pickup truck.

Her sister, Kathy, left in the white car and
Diane Downs remained for the week with Mr. Knickerbocker
and then she came to Oregon. She noticed the gun with the
cylinder in it in (inaudible) which is consistent with the
thirty-eight and she told us that the defendant had
nightmares and dreams and even related some of those to
us.

Mr., Hilliard came in.- He says he was going
from Marcola to Springfield about forty, forty-five when
he say a person that he later did a composite of and
described as five foot ten, hundred and ninety, two
hundred pounds, green fatigue jacket, carrying sleeping
bag, hitchhiking towards Springfield and he saw some
person on the south end of the bridge and saw him for a

split second as he went by. I think he's the fellow that
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snaps his fingers real loud and was able to do a very
detail composite.

Well, the thing that triggered him to the case
was looking in the newspaper and seeing the composite that
had been produced in the newspaper and one thing we know
for absolutely sure is he looked at the newspaper
composite a heck of a lot longer than he ever got to look
at this person who was standing out there and his picture
does quite closely resemble the face of the original
composite done by Mrs. Downs but the weight and height are
certainly inconsistent as is the clothing. He sees the
person he says at nine twenty-five. .

We know that Mrs. Downs is leaving here at
approximately nine forty. We don't know where in here she
goes or where he goes and it is conceivable the State
won't dispute the fact she may have seen at least one
person walking around out there, whether it is this person
or some other person or no person at all we don't know.
He's on the up-stream side of the bridge walking as if he
had somewhere to go. He's not hitchhiking and he wasn't
carrying anything. He said the guy hadn't shaved in over
a week. He remembers him to be five eight and fit to the
composite exactly.

Mr. Wilson, he's the fellow from the
Springfield Country Club. He lives behind the Frederick
residence. He said the first composite didn't match at
all to the fellow he saw up at the country club. I guess

here is the country club. The second one did but he's not
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the guy at six foot one and a hundred and seventy to one
hundred and eighty pounds, hippie type person, had a green
and blue knit shoulder bag with him.

We heard from Harold Hawkins, a psychologist at

the University. He talked about memory about
reconstruction and fabrication, about unconscious
transference and then we heard from Dr. Sukow who talked
about those things and a conscious transference as well,
I don't know that either of' those people are going to
supply a great deal of information to the jury in making
its decision.

Both of them agree that neither one of them are
aware of any literature or any experience where dream
content has been incorporated intoc memeory and that seems
to be the theory in the defense case that these dreams
became incorporated in memory and became reality so neither
of these people help us with that. They said they
couldn't say if reconstruction occurred in this particular
case or not.

The defendant was the main defense witness. I
think Mr. Jagger had agreed we've got probably a lot of
real useful information about the crime from her but we
didn't learn a lot about her personality, her state of
mind, the way she copes with things. We noticed her
rationalizing the death and injuries to her children.

We saw that she believes the shooter didn't
kill cheryl, that the doctors did that. The shooter

wasn't responsible for paralyzing Danny, that Dr. Mackey
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shouldn't have picked him up the way he did. The nurse
shouldn't have let him be handled by Steve the way she
did. That's why he's paralyzed. Now she talks about
Christy's stroke and saying that she was okay on the
cat scan and therefore the hospital is responsible for her
stroke also and this again is a consistent type of logic
or rationalizing that Mrs. Downs does in her life to deal
with that.

| She was quite adamant about not possessing a
twenty-two Ruger at any point in her life. She was
examined by Mr. Tracy whether she owned or possessed a
handgun but insisted that she never péssessed one even
though we know that she has by her own admission.

We got into a semantics battle I guess over
whether a calendar was a log or not, whether a lie was an
untruth or not. You may recall those things, just really
drawing some fine lines.

She has acknowledged that you never know how
you look to other people and certainly that is borne out,
her self perception is grossly distorted from the way
others see her. She thinks she is an excellent mother and
under the evidence that we have seen it is quite the
contrary. She says most of the love in her life is with
her kids and what we see from the evidence is that she's
extfemely self-centered, that the kids take a back seat to
her career and to her boyfriend. She says her children
want to see her and be with her and we talked to the

people that deal with those children and find that the
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contrary is true that when she departs after these visits
the kids never voicing any of those types of concerns.

Her perception of others is everyone is at
fault except her, her father, her mother, Steve, the
police, Children Services Division, the hospital, Nick. It
is just an endless line of people that are to blame for
her predicament, a way of rationalizing.

Her relationship of events is inconsistent with
others to summarizing her relations of the shooting in the
house trailer. She says Steve broke the door down and she
doesn't admit pointing the gun at him in her version.
That's contrary to his remembrance of‘the incident at
Palomino Street.

We've got Dan Sullivan that came in here,
certainly a person who's got no ax to grind, corroborates
Steve Downs version that it was a gun and not a shoe.
We've got the rape by Steve on April 28th, certainly her
actions of that were inconsistent with that ever having
happened. Going out or having him drive her to the post
office that morning and calling him back up for a ride to
the airport that afternoon just doesn't add up. It shows
her to be an impulsive dissatisfied person.

We see in her desire for attention, desire for
fame. If you read the entry on May 6, 1983 in the diary
there is a statement in there, "Sometime, Nick, I will be
someone that people will know me by name and sight" and
it's very revealing.

Inconsistencies in the stories are too numerous
PET. EX. 11
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to list and I don't know that my voice would hold out to
go through them all. You're going to have the tapes with
you in the jury room and you certainly will be able to
compare all of those different accounts yourself if you so
desire.

There's just no way to reconcile all the
different stories she has told. She denies an obsession
with Nick. She did that on the stand. You can read the
pile cf documents.

Her attitude towards children, she gets married
and right off she needs something to f£ill the time up so
she believes the solution is to have Christy, have a
child. Then they have Cheryl because things are still not
right with Steve and then they become pregnant again and
doesn't want to have any more Cheryls because Cheryl was
colicky and Cheryl was a problem so the solution is we
have an abortion so then she feels guilty over the
abortion, feels that child has gone to heaven and is going
to be mad at her so the solution to that is to replace the
aborted child with Danny. We've got them going up hill
and down at her whim. They are interchangeable.

Then she discovers surrogate children and for
that she gets $10,000 and no responsibility because she
just gives them away and you don't have to raise them, you
don't have to do anything but spend the money. When
children are killed she sees that they go to heaven and
they can be replaced. You can replace them with surrogate

children, bring in life into the world to replace the
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ones that have died and you get $10,000 and no
responsibility to boot. 1It's a strange way of looking at
things but we sure see it come through loud and clear in
her writing.

She tells Nick the kids wouldn't be a burden.
They are terribly independent and require very little
care. That sure doesn't show us a mother that cares a lot
for her children. You'd never be left alone with them.
When they go to bed at night all the loving could go
absolutely crazy. That shows you where her priorities are
with her children. Do you realize together we would have
plehty of money to build the house we‘talk about. That
way the kids would not really be a hindrance or a hassle.
Again it shows where the kids fit into her scheme of
things.-

When she feels trapped she suppresses her
hostility and anger and then lashes out. That's a common
pattern that she's developed over her life. She lashes
out at herself scratching her face and cutting her wrists
or at others and Steve when she's in the bathroom pointing
a gun at him.

She's abusing her own children and again you
come back to that child abuse paper and you can see how
that fits together. You read that child abuse paper and
you look at her diary entries on May 16, 1983. "1 am so
trapped, I love you" You can see the same dangerous
compeonents all coming together at the same period of time

in her life. The feeling of rejection by this lover that
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she can't replace,

He's the only one that's ever been anything to
her, the only one that has the heart love I think she
cal}ed it and he's written her off. She finds out and
she's stuck up here in Oregon. What's she got left?

She's got three kids and some parents that she doesn't
like and that's no way out.

She's got debts that she needs to deal with,
makes a visit to Heather's house, real strange, shows up.
I1t's dark. "I like to take backroads." Look at the other
statements she's made. "I am the type of person that will
cut off my nose to spite my face." Ybu can just start to
see how this is all fitting together with her.

Look at the coincidence and there's the person
who's got all the motivation going to be without kids and
that's who the bushy haired stranger picks on. That's who
happens to be alone out on this road, this person who very
conveniently can do away with these children in her life
and what type of weapon does he use? He picks a twenty-
two Ruger. It's the same type of weapon that she happened
to be seen with when she was leaving Arizona. What a
coincidence and with that same weapon we find two
cartridges in her bedroom that have been in the same
weapon.

From the Washington Post article, "It has been
a hang-up since I was a little kid. Why am I here just so
that my dad can yell at me, just so my husband can

criticize me, just to take care of my kids." That shows
PET. EX. 11
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this motherly attitude that she tries to portray, this
motherly image of being her whole life,

What you see from her is a real readiness of
expression. She's very verbal and talks a good game and
says the words but there's something missing. There's
that strength of feeling or emction that just isn't
present in her being and I think that came through to us
when she was on the witness stand.

Has no impulse control. 1It's like driving an
automobile without brakes. You just cannot stop these
urges and feelings when they call out and that's why these
previous incidents with Steve. We've'got anger, we've
got stress, hostility and the reaction is to go for the
gun to let it out. We've got a similar thing here.

If you look at all of the evidence and that's
what I certainly suggest that you do, you look at
Christy's testimony and reliability of it and there's
certainly nothing to suggest that that's in any way
unreliable. You look at her background. You look at the
blood spatter outside the car, that casing comparison,
the fact that she just coincidentally happened to be seen
with the exact type weapon that's been used in the killing
when she leaves Arizona. If you look at all of this
evidencé it is collected from a wide variety of sources
and then put that against her, her word, no, it didn't
happen, no, I didn't do it.

Then you look at her and you say, well, who

should we believe now? Christy or Mrs. Downs and you see
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her,'number one, the unplausible story that just never I
submit cut it from the start., Out there sightseeing at
ten o'clock at night, stopped for some hitchhiker. How
many people do that? How many women with a carload of
kids do that?

It's just not done and you stop your car and
roll down the window. You shut it off completely and take
the keys out and jump out of the car. Does this add up?
Does any of this add up?

It doesn’'t and against that you've got her weird
behavior at the hospital. That is inconsistent with
anything these people have ever seen before but it is
consistent with somebody who could be so disassociated
with their feelings that they would be able to shoot their
children and put against all of that her story which
changes, which just blows with the wind. It is all over
thé place. When you do that the only conclusion you can
draw is that the evidence is overwhelming that Mrs. Downs
shot and killed Cheryl and attempted to kill Christy and
Danny.

Now, Mr. Jagger is going to get to speak to you
tomorrow and I'd like you to give him the same attention
that you gave me. He talks faster than I do. He just
uses a lot of body language and hand gestures and please
hold both Mr. Jagger and myself to the logic of our
arguments and make sure what we are telling you is logical
and that it fits the evidence that you have heard in the

case. That's what you are to do, decide on the evidence
PET. EX. 11
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EUGENE, OREGON - TUESDAY, JUNE 12, 1984 - 10 A.M.

(Outside the presence of the
jury.)

THE COURT: We discussed a matter with
counsel in chambers. I believe we're ready to take up
the issue of hospital records that were referred to
yvyesterday.

Mr, Hugi, you had some objection to make?

MR. HUGCI:t Yes. As we indicated in
chambers, 1 have three objections. The first one is
to Defendant's T7 exhibit which contains a document by
Judy Patterson,

And my objection to that was that that
person was called as a witness and was not examined on
that topic and it's now -- the case is in a posture
such as she cannot be cross-examined on that, and I
think that that's within the discretion of the Courxt
at this point as to whether you'll allow it or not.
And the state's asking that that not be done because
it cannot at this pbint be explained.

The other two objectiona are two statements
made by Danny Downs in the medical records, and my
objection there is that Danny is not a competent

witness. He's three-and-a-half years old.
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It's a hearsay objection in that he also is
not available for cross-examination, And it's an
objection based on the requirements of the Oregon
Evidence Code Rule 803 that deals with both hospital
records and business records.

And we've discussed that even though the
person who recorded them may have made them in the

course of business, the declarant was not under that
test on reliability or trustworthiness.

The analogy would be to an informant making
a statement to a police officer, Thg police officer
would record the informant's statement in the police
records, and it would still not become admissible
because of the reason I've just stated,

The third objection is to exclude a
report -- actually a paragraph in the medical records
dealing with an opinion by Dr. Vergamini. And I
believe that comes within the prohibition of Streight
v. Conroy, 279 Or 289. That case is cited in the
Commentary in Rule 883 where they discuss the court's
discretion in regard to opinions of this sort in the
absence of the availability of the declarant for
explanation and cross~examination. And we don't have
the decla:ant here to explain or cross-examine on the

remarks that are made in the medical reports.
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§o those are the three specific objections
and the reasons for them.

THE COURT: Mr. Jagger?

MR. JAGGER: Yes, your Honor. Some of these
objections are to some medical records that have
already been marked and received contingent upon
Mr. Hugi reviewing them, of course.

And the additionasl ones that are referred to
in 77 which has not been offered formerly because wve
waited until Mr. Hugi could have a chance to xeview
them, and I've been formerly offexing them subject to
our discussion of these three issues.

I have been able to identify them -~ the
ones that I put in evidence basically had a number on
the bottom which conformed to the number placed by the
district attorney's office when they were provided by
me through discovery.

I think I can be of some help and for the
record at least as far as igentifying the ones we're
talking about.

The Judy Patterson one would be in T7, and
that would be on page 2 of that exhibit. Our position
is that is something that ia commonly included as part
of the medical records as a part of Judy Patterson's

obsarvation.
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She makes them in the ordinary course.
We've stipulated of course to foundation, 1It's not
a -~ the indicia of trustworthiness that flows from
all this, it's not being offered for impeachment.
It's substantive evidence in and of itself, and it
should be.aomething that should come into evidence.

The ones relating to Danny's reports, these
are found within the other exhibits already in
evidence or the ones I1've referred to already.

And they're found I believe -- now I think
this takes care of all -- at page -- the back -~ I
guess page 216 and what that makes reference to is
Danny wanted to sit by the window, saw an ambulance,
that he goes on to say -- he was asked, "'Someone shot

you?' I repliied -- " this is the nursgse -~ "'Why?' He

asked, 'I don't know. Danny, they are -=- I don't know,

they were being mean, I guess, Sometimes that

happens.'"

He replies, "Who shot me?" He asked --
response, "I don't know." "I replied -~ " by the
nurse,

Initial guestion, "Do you know who shot
you?” and then he says, "That man," he replied.
"'Where were you, Danny?' I asked, 'In a car?' I

asked." Response, "'Yes,' he replied., 'Are you

PET. EX. 11

DNA-Motion-000081




A U e

-3

10
i1
12
13
14
15
16
17
18
19
20
21
b
23
24

25

Colloquy 2870

sure?' I asked., 'Yes,' he replied. 'That man shot

me,' he said, 'Do you know that man?' I asked.

'"That man, Jack,' he said, 'Did you know him before?'

I asked., He asked, 'Let's go back over to the

window.' We went back over. He looked and said, 'Who
shot me?' 'I thought that man --'" there's more talking.

The other major reference, and I believe the
only other reference to that was on page -~ there are
two others, I'm sorry, page 217 right in the middle of
the page right column. There's an entry, they're
playing, saying, "See how strong my arm is?2"

Then I can't something or other "'That man was
mean to me,! When asked how the man was mean to him,
Danny replied, 'He shot me.,' 'What man?' Patient
replied, 'Jack.'"’

Now the one additional spot that is on page
228 and once again this one and the one I just
referred to goes into the larger bhatch.

The course was thig -~ something about
rubbing his back, "Don't touch my hole..." which
refers td the injury. "I told him ~-- 'Okay, let's
see,' I said, 'Yes.' Then he said, 'That nasty man
with the gun shot me.' I asked, 'Do you know who that
man is?' He answered, 'Jack; like Jack in the

Beanstalk.'"
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"I said, 'Jack in the Beanstalk is just a
story, Danny,' He asked, 'Who shot me?' I answered,
'I don't know, do you?'" "No," reply, then don't rub
the injury.

_ I think that covers that, The reason that
it's being offered of course is the entry is clearly
made by -~ well, the foundation is c¢learly there,
It's just a question of hearsay upon hearsay et
cete;a. 'It's not being offered for the truth of the
matter asserted.

Our position would be here that Danny was
shot in a manner that he was not involved -- all the
evidence points to that. But it's being offered to
show and support our theory as far as reconstruction,
how things are recalled and the fact that things are
recalled in this kind of a traumatie situation that
are not in fact true,

It's the only way we can do it. We suggest
it's appropriate, It's incredibly important to our
case. It's obviously no real threat to the state's
case as far as Danny having identified somebody. He
talked about Jack in the Deanstalk, but it clearly is
supportive of our theory of reconstruction, Not bheing
offered for the truth but simply because that it was

said and then we draw the inferences from that.
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We think it's highly probative, not
prejudicial because it's not prejudicial on a matter
whether or not a man existed there at the scene, but
it's entirely or very, very important to our
particular theory.

The last one with respect to Vergamini is
refexred to on page 338, and that's the only place
that is tﬁare, I believe.

And there ~-- Dr. Vergamini is a
psychiatrist, physician, and he is like any other

doctor in there.

2872

May 26, he's making observations and drawing

conclusions and entering them into the log. It's no
different I would submit than any other physician,
treatment saying what you have observed and drawing

these conclusions,.

It's definitely not speculative in nature.
In fact, actually his conclusions are generally what
other persons are testifying to. 1In fact, even
Christie herself ~- that she was not aware
medically -~ she did some wondering about what had

happened.

And basically his conclusion is that she
denies ~~ doesn't recall events on May 26. "She

appears genuinely confused about how her trauma
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occurred," and she "was prepared for the eventuality
that she may be guestioned extensively about the
incident and she appeared agreeable."” She had "happy
feelings" about the visit with Dr. Vergamini.

Doesn't sound very threatening at all,
and -- but we feel that is -~ it's not their relating
any hearsay at all, confusion, medical doctor,
psychiatrist and should be admitted. That's our
position,

MR. HUGI: I think there's one page that's
left out, and I don't have the numbers that Mr, Jégger
does on mine but it's July 19th, 1983, and it's in
Danny's section and it's a statement made about 9:20
in the morning. -

"I was holding Danny looking out of the
window. He said, 'That looks like my daddy. My daddy
has a gun.,' 'What for?' I asked. He said, 'To shoot
people.'“

"I asked, 'Why does he do that?' He said,
'If he gets mad at them, he can shoot them,' Asked if
he had ever done that. He replied, but I was unable
to understand what he said. 1 said, 'What?' But he
didn't answer, then changed the subject."

I would like that to be included in the

objection as well as the items mentioned by
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Mr, Jagger.

THE COURT: Well, with respect to the
reference to Judy Patterson, I'm going to overrule
that objection., I believe that comes within the
business records exception Rule 803(6).

- That is an observation made by a person
within the normal course of business, an entry made
pursuant to the requirements of that particular rule.

With respect to the statements attributed to
Danny, I'm going to sustain that objection, I believe
that even though they're made, the eqtzies are made in
the normal course of business and the person making
those records falls within the exception, the
declarant in this, Damnny, does not fall within that
exception and the Court is regqguired by that particular
rule to look at the issue of trustworthiness on all
declarants involved, and I find that that would be
hearsay.

And I realize counsel has argued that is not
being offered for the truth but to prove something
else, and I don't believe that that evidence is
probative on the issue that's being suggested, so I'm
going to sustain that objection.

With respect to Dr. Vergamini's opinion, I

think that is a fairly close issue. I think that the
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commentafy to Rule 8#3(6) is instructive in that it
suggests with regard to expert opinion contained
within hospital records that the Court should read

that in light of Streight v, Conroy cited by

Mr. Hugi which suggests that where the witness is not
before the Court you cannot subject to cross-
examination, that the Court should limit ghat sort of
opinion evidence, and so I'm going to sustain that
objection as well,

Now you've ¢ffered some other hospital
records, and you have no c¢bjection to those with the
exception of the ruling the Court's made?

MR. HUGI: That's correct.

THE COURT: And I believe the Court has
overruled that objection,.

MR. HUGI: Right,

THE COQURT: That was the Judy Patterson
record., That's contained within the evidence that
you're offering?

MR. JAGGER: Yes., On the rulings of the
Court, we can get together and clean up the matterx
before it's presented to the jury.

THE COURT: 2Aside from that, you have no
other objections to those additional exhibits?

MR, HUGI: No.
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THE COURT: Those will be received.

There's one other matter you wanted to take
up?

MR. JAGGER: K and L need to be offered and
received. That's just a shoe and a receipt.

MR. HUGI: Ko objectie¢n.

THE COURT: Those are received.

MR. JAGGER: One matter I do need to make
clear on the record is that the additional objection
Mr. Hugi had as far as the seeing Dad with the gun, et
cetera, what for, to shoot people, et cetera, that is
being offered for a different reason than I've stated
already.

That is being offered to show the state of
mind of Danny. The state has opened the door by
sayiﬁg whenever the mother is there, there's no
response, no love, et cetera,.

And we want to counter that, but basically
they've talked about as far as observations of his
feelings toward the mother, we have some evidence to
show maybe with respect to Danny there may be some
reason for fear with respect to the father, and I
think it goes and is probative to his state of mind,

THE COURT: 1I'm going to continue to sustain

that objection because I don't believe that the state
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of mind concerning the father is relevant in this
case.

It might be ==

MR. JAGGER: The state of mind of Danny.

THE COURT: Right, concerning the fathez. I
don't think it has anything to do with this case.

It might if this was a custody battle or
sometning like that, but not in this case.

Are we ready to bring the jury back at this
time?

Bring the juzy.

(Whereupon, the jury enters
the courtxoom.)

THE COURT: Good morning members of tae
jury. I believe we have the last of our housekeeping
matters taken care of in your absence and we're ready
to begin with the defendant's argument.

MR. JAGGER: Thank you very much.

As sometimes happens in cases, we =« because
of particular evidence or particular positions taken
by counsel we change our position as £far as how we
planned to present certain facts, and it goes with
argument too.

Since yesterday I've altered a little bit

about the way I wanted to proceed as far as talking

PET. EX. 11
B DNA-Motion-000089




10
11

12

13

14
15
16
17
18
13
24
21
22
23
24
25

Defendant's Argument 2878

with you. Mr. Hugi has basically gone through a
chronology once again similar to the trial. I want to
do it a little bit different because you basically
heard a chronology in opening statemant from Mr. Hugi
and myself in the course of the trial, and Mr. Hugi
has done that again.

I think that can be of benefit, but it's
clear by now there are particular issues. It's clear
there are certain things that we disagree about and
rather than -- the danger with proceeding from start
to finish at this point is that we get things out of
context and there may Se things that are so important,
a certain thing sald here or esvidence there that is
separated maybe by a day or days that lies dormant,
and unless we put them togyether, I submit that's the
only way we can really test and £ingd out what occurred
and what the most appropriate response to a particular
issue is.

And that's what I want to do. You've taken
notes throughout. Some of you ceontinue to take notes
with respect to Mr. Hugi's final argument.

I'm going to try and have that there as much
as possible and take some notes of some things we're
talking about. Maybe I can be of even greater

assistance to you. I want those in written form also
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so that it's easier for Mr. Hugi to respond to them.

I suygest to you and you'll see when I'm
through that this case is not something that should be
decided upon emotion, speculation or anything lik:
that.

It should be decided upon some celd hard
facts because when the cold hard facts are looked at
and examined in total, it will be clear that the
position we have suggested from the beginning is in
fact the correct one,.

I'm going to be as open as possible and
leave them up there and may end up ripping some down,
but I'm going to leave them in the courtroom so they
can be put back up and talked about.

Some of tihe areas we're going to talk
about, not in this order, but some of the key issues
are Tracy and the bullets; ballistic tests, et cetera,
rifle, that issue. It's kind of a central issue.

Her statements and som2 things that have

‘occurred at the hospital. And really over some maybe

days after that but to some of the various dectors,

the statements during that week period of time say
between in June and July, some statements made by

Diane Downs.

Christie, I've centered on another issue,
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another subject matter we're going to talk about.
The gun relating to Steve Downs and
Mr. Knickerbocker, where it's at, what has happened,
things of that nature, some concrete zvidence
cﬁncerning that.
The blood sﬁatter evidence, the issue of
whether or not someone is shot outside or inside the

car.

Joe Inman in fact is a vary important
witness, and some of these things are ~-- they're so
frustrating for botn counsel to a certain extent
because you know tnat in opening statement we can't
say there's this fact and wnat I want you to do is tie
this fact witnh this fact because you'll see then when
they're together what it shows,.

You can't do it then, You can't do it
during the trial. This fact comes out and it's
clearly unrebutted, and it lies there and neither
Mr., Hugi and I can stand there and say, "Remember this
fact because it will point in this particular
direction."

But what we can do now and I'm going to try
and do that and try and fegister it here so Mr. Hugi
can actually meet that also.

I'm also going to -~ it's real easy to stand
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up here and generalize and say that certain facts are

a certain way without reference to exhibits. 1It's

real easy.

If Mr. Hugi didu't refer to very many
axhibits iq his opening statement =-- and part of my
change in my approach is 1'.a going to address apbout
four or five or six things that he said that are real
important things. I'm not talking picky things. Real
important things and show you what is happening.

From opening statement you'll recall things
are generally said only halfway. And then we
supplement them so you get the full pictﬁ:e. Same
with the trial itself.

If you will recall each and every witness,
certain things are brought out and on cross-
examination we end up bringing out more. That's the
way the system should be., It works real well that
way.

But the thing that is important to remember
is that we may be swayed by emotions at various stages
in the proceeding, and I'm asking you not to be swayed
by emotion and in fact that's the reason the first
major topic we're going teo talk about in a little
while is that of Christie Downs,

I'll write this down a little bit later
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on == because of something Mr, Hugil said in his first

argument. He ;aid, "*Think back to Christie Downs.”

She said certain things and you think back =-- you

think back and check what she said with what we know

for a fact is -- has occurred in the trial from the

ballistics evidence and everything else.

No, he didn't say that. He said, "Go back
and check with how you felt when Christie Downs
testified." Check credibility with emotion. We're
going to address that directly. He didn't say, "Check
it with the facts." He said, "Check what Christie
Downs said with how you felt at the time."

wWwe're going to address that directly.

That's going to be at the top of the page that we're
going to write down what she said. I think there are
apout seven or eight things, chief things, important
things. We're going to talk about each and every one
of them and see whether or not what he was asking you
to do is the correct way to proceed, checking
sometnhing by emotion.

We'll talk to -- Joe Inman is a real
important person, and you think back how you felt and
tne inferences that were made initially when Joe Inman
testified that Diane Downs is shot and tried to kill

her kids and sne's going slow waiting for them to die.
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Do you remember that inference? I suggest
if you think back then how you felt you had to feel -=-
disgust isn't the word. That is repulsive. 1It's
iacredible,

Joe Inman is going to be a major topic too,
and in fact when we get to that, it supports what we
have been saying from the first day but we have not
been anle to say until now.

That will be a major topic too. It's real
important. I'll let you know we're going to be
touching on everytniné, all these topics, and we'll
take them piecemeal and ¢try to bring it all together

in talking about then.

Time lapse. There's no time lapse. There
never was. There never will be. 25 minutes, whatever
the gap is Mr. Hugi said, I'm going to put that out
too so we can talk about it. You'll see what we mean
by that approach. There's no time lapse and never has
been.

we're going to talk about the person who is
really responsible, and we're going to refer to
exhibits and we're going to talk about the facts.,

One thing that can be done in a case is that
because Mr. Hugi has to stand up and argue to you so

do it, one thing that is helpful to one side or the
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other is to do two things.

One, either to attack the credibility of the
attorney bringing forth the evidence and the argument
and the position, and you also try to maybe paint a
person as bad as possible. You paint Diane Downs as
bad as possible.

Granted she's helped on that obviously in
her past. She's made some messes of the way she's
handled herself in particular portions of her life,
and she's done some things that we do disapprove of.

But it's important to think for example if
someone you know is on t:ial,'you‘ve known thea for a
lonyg period of time. You know even though they've
done some bad things, you know the good part of them.
Your human nature is to £ind it more difficult to find
them guilty ¢f something than someone you don't know.
You can kind of shove aside what you don't like
anyway.

That's what I'm asking you te do is simply
recognize that feeling and ask you to go with me and
decide the case, not upon emotion but instead upon
some facts.

Now Mr. Hugi in his final -- part of his
argument yesterday talks about Mr. Jagger is geing to

talk here in a seccnd. He talks faster than Mr. Hugi,
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uses a lot of body language and so on and so fortin.

Why was that said? So what? I do talk
faster and the court reporter -- it's more difficult
for them to take down notes, and I'll try and talk
more slowly but I suppose that's my upbringing, I
don't know. What relevancy does that have here?

I can't talk slower. 1I'll be talking faster
than Mr. Hugi. It has notning to do with it except
maybe to think, maybe because he does that maybe we're
not supposed to believe him so much., That's why I'm
going to try and take even more pains that when I say
something we're going to go back as much as we Can,
and I'll show you the evidence and we can talk about
the inferences.

I'm going to try and talk about both sides.
Let's assume if this fact were to occur, if Diane
Downs actually did this, d.oes that make any sense or
if she didn't do it, doesn't it make sense,

As much as I can, we'll go ahead and do
that. We've been here for a long time. I may
overlook something, but I've tried with great pains
that we hit the most important things and even some of
the other things that are more subtle, but it may make
a difference as to how you'll ultimately decide the

case,
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Mr. Hugi and I can't go back with you in the
jury room to answer gquestions or to discuss it with
ycu. Both of us would give our left.arm to be able to
do that, but we can't. And you ¢an't really discus-
it with me now either.

So I think sometimes the best way to nave an
argument, how I would perceive it, would be for me toO
do some things ocut loud and hopefully maybe that will
help. Hopefully my thought process would be similar
to how you would be approaching different issues in
the case.

I would hope so or -- and if so, that is
maybe the way I can be of the most benefit to you in
your deliberations. There's some real heavy decisions
coming up. It's a real important case, real important
by obviou-sly tha way you saw tha people handled the
case. The doctors, Mr. Pex arguing his position.
That's fine, but you can tell people a different
situation., 1It's a real different case. People react
differently., There are emotions for the different
reactions. 1It's a real different case.

We've got some real setious decisions, so I
don't know how long I'm going to be, but you can
imagine if -~ that I need to take as long as it takes.

So hopefully I'll be through today. If not, it's not
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because I didn'% try but it's perhaps because it may
be a higher priority to make sure that we've discussed
everything. S0 bear with me and we can go through all
this,

We did make some promisas at tne opening of
the trial. I hope we follow through with those. The
Court will -- we're not here dealing with where the
children e2nded up going. That's in the juvenile
court, That will be decided sometime in a different
nearing, judge, et cetera.

We're deciding right now whether or not the
state has proven beyond a reasonable doubt that Diane
Downs tried to shoot and kill all three of her
children. That's the only issue.

I guess to put it in even more context right
now is this idea of beyond a reasonable doubt, Just
so that we have this, the Court is going to instruct
you on this, but it's important at least we think
about this right now so we can place what we review in
better context.

I1f there's an honest uncertainty, if after
careful deliberation -- and no one is going to
Juestion our approach to this time -~ but after
careful deliberation you don't feel convinced to a

moral certainty -~
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MR. HUGI: Excuse me, Mr. Jagger. I'm going
to object to counsel instxucting the jury. I think

that's inappropriate.

THE COURT: 1It's .uverruled.

MR. JAGGER: Thank you, your Honor.

It's real important to talk to you as much
as possible, and we have various objections. I may do
it when Mr. Hugi is there toc. S0 do not think ill of
either side if they object. We're all doing the job
that nas to be done. Maybe this will be of some added
assistance.

A moral certainty is -- it's something that
you would -~ the amount of evidence that you may need
to act upon the most important of your own affairs,.

You plunk down your money for a house.

Maybe scametime -- maybe even having a baby-sitter come
to baby-sit your children. The credibility you expect
from someone like that in other words, it's an attempt
in a way to put it in your own life and to see whether
or not the amount ©of evidence here is something that
would cause you to act upon in some of the most
important of your own affairs. And that's kind of a
formula, and you'll apply it here in some of the
things we'll be talking about.

Mr. Hugi went on after he described how I
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would be arguing and said that he'd expect
explanations from us on everything., Remember the word
"explanations".

Wwell, I suggest to you there may be a couple
of reasons for that. Number one, it's just saying,
"Hey, Jjury, don't even hardly listen to him because
they're just going to be explanations or excuses in
any event.,"

Numpar one because of the way the trial is
set up, Mr. Hugi knows that that is a part of what
I'll be doing nere, partly because what he
indicates -- clearly all of us have heard the
evidence. On many issues he's only indicated a
portion of tne evidence. 1I'm not going to go ahead
and add the rest of the facts in.

Alsoc clearly if Diane Downs is innocent,
wouldn't you expect someone to explain what somebody
is saying that is not true? I mean, it seems pretty
loyical. I sﬁggest the way it's couched, it's couched
to aifect our credibility from the very start.

They're just going to offer excuses.

If you look at it, the reason they could be
called explanations, the state goes first. They have
the burden. They say something., We explain and offer

additional evidence.
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1f something is produced, if we went ahead
and produced other facts first, Mr. Hugi would be up
here explaining some things. I'd suggest Mr. Hugi
when he stands up here the next time, he'll bé trying
to explain some things that we have in fact put on the
board and talked about specifically.

what occurred, all those various issues that

"I briefly talked about that we're going to talk about

and address are because of a single situation. They
all have a connecting tnread and that connecting
thread is:Diane Downs' behavior at the hospital.
People formed opinions at that particular time, and
the battle lines were drawn. They were drawn partly
as a result of Diane Downs, pretty combative right
through. If the police didn't show up for awhile, her
response is, "Where have you been? What's going on?"
Pretty combative as far as showing up at the
hospital and her children have been shot. She had
peen shot and don't you tnink it's reasonable for ner
to pe pretty upset when they're sitting down at the
table and asking questions anout insurance to be paid?
Don't you think it's reasonable for her to be pretty
upset and probably pretty sarcastic about itz
Especially when you look at her background which I'm

not going to go through specifically. We've neard it.
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She testified for a matter of days.,

It's a pretty appropriate response when you
think about the way she is, It makes some other
things fall in line that we'll talk about later on.
The important point right now is that everyone =« even
though they for the most part had contact with her for
only a matter of a few minutes, five to ten minutes,
each of the doctors and nurses when you got down to
it, they only saw her for a few minutes except for
Detective Tracy.

When we talk about later strangely enough he
recalls her saying stuff about Mr. Knicke:bocker all
the time that is not in any of the reports. And it ;
isn't even relating to any of the subject matter of
the reports.

What's even more odd is that he's the only
one it appears that didn't think she was behaving
strangely, didn't say anything inappropriate and yet
he talked to her for such a period of time to £ill out
turee or four page reports, but everybody else -- and
there's maybe some reasons why that was his particular
response =-- but everybody else is real upset with her.

Good reason even here because she of gourse
through another attorney filed the claim that she may

even sue them because of the damage they did to her

PET. EX. 11
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Defendant's Argument 2892

childzren.

Given more reason wny they're pretty upset,
it's pretty easy to understand why Dr. Miller in fact
tnree to four weeks ago ~- and you can cneck back in
your notes if you get a chance. We'll check back on
the transcript here also.

But Dr. Miller three or four weeks ago is
indicating there was no conversation about the
children being interrogated too much and that they
might revert or go back. There wasn't -- I don't
recall any. Now he says there's no conversation about
that at all.

Back then he said there was a possibility
that conversation might have occurred because that was
going on and we went through some of the things that
were going on. And yet three to four weeks later ~-
we're not talking about a year of sitting with an
opinion and then having your recollection formed and
perhaps changed because you're on a particular side of
the fance.

We're talking three to four weeks he comes
back in and says, "Hey, no way that conversation
occurred, absolutely no way."

Well, I'll tell you something. What we

nave -- and I'm going to go through some of it -- is

PET. EX. 11
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Defendant's Argument 2893

we have ~=- we had right here, we still have in this
room someplace is a stack of medical records, and
thank goodness we have those medical records because
you know something, Diane Downs had reason to be upse’
with them. She was real angry at the perpetrator of
this, you bet. -

Isn't it reasonable to think when someocne is
sitting in the hospital concerned about the children
and they go to the Trauma Room, come back again. They
ask guestions about the children and yet they sit
there and they near stories in the hallway by the
police officer saying, "It doesn't make any sense
what's she's saying. She must be a suspact. She nmust
have done it. It doesn't make any sense what she
said."

Men saying that about what they think a
woman's reaction should be. Maybe they were thinking
she didn't react like their wives would have. They
didn't know anything about her background. They
didn't know anything about her growing up, and you
start to cry like Willa Frederickson, the mother said,
"Hey, quiet. You don't do this stuff in this
housahold.” Not just a month of that training, but
yaars of that training.

She sits in the room and hears that. It

PET. EX. 11
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Defendant's Argument 2894

wasn't denied. That's uncontroverted. There has been
no police officer, no one has said that that didn't in
fact occur. She sat there in the hospital and heard
them say, "She's the one that did it. We Jdon't
believe it., The story doesn't make any sense right
from the beginning."

You bet she had a right in addition to a lot
of reasons to be sarcastic, and that anger at a person
who had shot her and the children, that person wasn't
there. She couldn't vent her anger at that person who
was responsible, and there's some concrete evidence
that that person did in fact -=- did this, and we're
going to categorize that in a little while. 1I'm not
trying to take things out of context.

If's real logical to assume that that anger,
a portion of it may be directed then at some of the
People who then were what sne perceived as persons who
were injuring her children.

This is just made up or did she have some
reason to believe that the children were injured by
the hospital too, that hospital who appeared to bpe
taking'the side of the police who were whispering
about her out in the hallway, who wouldn't let her see
the children, who then -- and I suggest that news

travels fast in a particular area, whether you work
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Defendant's Argument 2895

for the railroad or the mill, whether or not you're a
teacher, whatever you are, news travels fast. You bet
it does.

You don't sit down and chat about something
but news travels fast. 1In a sense somebody doesn't
like someone, someone isn't behaving right. MNews
travels real fast, and it taints your perception. Why
else is it that when you go to see a basketball game
it’s just a coincidence when a foul is called the
Beavers think it's one way. The Ducks think it's
another way. No, it's a matter of human perception.
You see some things from the start a particular way.

The medical records in fact -- and we're

going to go through that -- that will be the second

thing we talk about, but I want to address it briefly

NowW.

The medical records show things contrary to
what you've heard in testimony. I had to sit there
and I couldn't say, "Jury, please keep your mind open
because we've got some facts here we'll show ycu later
on."

You sat and heard that oral testimony, and
we're going to go through the records that were made a
long time ago, not subject to gossip, talking,

whatever.

PET. EX. 11
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Within those initial three or four days, you
see Danny is moving his toes vecluntarily, his limbs,
et cetera. It's in the records. His responses are
okay, and tnen it turns bad,

' By that time, three or four days have
passed. Diane does blame the hospital Maybe in her
particular state of mind at that time it's pretty
vaiid.

Same with respect to Christie. Using all
four extremities, not paralyzed, not -- a seizure
later on. That occurs sone days ;fter that. She has
anger at a lot of people at that particular time. I
submit to you they're pretty justifiable. Wouldn't
you be angry if you had been assaulted and your
children had been assaulted and people were whispering
out in the hallways, et cetera, et cetera? I suggest
that's all logical., 1It's real logical.

I guess the important point to draw right
now is that the way she behaved at the hospital, then
unexplained, was interpreted by certain éeople a
different way. And it was from that, that common
source, through Tracy, through the DA's office,

Mr. Pex, et cetera, the doctors, the hospital staff,
it all flows from that.

We're going to address each of those, and

PET. EX. 11
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you'll see what I've said at the beginning is
supported by the evidence.

Let's -- I want to talk about a couple of
taings right now. Number one, concerning Bart Reid
and these are things I cannot leave left alone for
awhile. The things Mr. Hugli said that are clearly
contrary to the evidence, totally contrary, they were
brought out a little bit by leading questions, and
they're contrary to the evidence.

- He's talking about == and there's a little
bit about the blood spatter; He's saying that it came
out because of a swinging of the arms. He got out here
and talked about you only get this Qwinging the arms
out there, and by argument again, he has to swing the
whole child. 3Shelby has to swing the whole child.

That was never like that at all. When we
were talking to Mr. Pex =-- we'll get into this as far
as the blood spatter force, how that occurs. You have
Shelby Day coming out here. She's picking up the
child. She's out there to handle it as guickly as
possible without further injury to the child.

Later on I'll go ahead and put the shirt on
the replica, and we're going to go through that and
indicate how it occurs.

We know for a fact blood -=- we know £he

PET. EX. 11

DNA-Motion-000109_




— —— . — — — —

— ——— — L — — —— — — — —— —— — —  — —

N

W 0o 9N o U ok W

19
11
12

l6
;

19
24

22
23
24

25

Defendant's Argument 2898

source. We have pictures of it, and I'm going to show
you all those pictures. We know approximately where
that would be. She's brought up and she's moving.
She's not staying there.

Mr. Pex does that from a stationary source
and drops it. You better believe Shelby Day isn't
standing there and lifting the child and standing
there, PFor goodness sake, she's not. She's lifting
up the child.,. We know this is underneath. Lifting up
the child and it can happen in a number of different
ways.

There are many different ways it can happen,
but it is conceivable that this drops. She's going,
and it can in fact flip. (fe‘ve done the testiné} ang
it in fact occurs. However, the important part for
this right now is this, this is the reason we're
bringing it up right now bécause Mr. Hugi says to
support his position that Bart Reid is on their side,
but you know how that got there, because of the
guestion that Mr. Hugli asked Mr. Reid.

He asked him this guestion, and this is why
it's so important to delve into these because we get
wrong inferences when we do this. He said, "Assume
the blood froam the door -« "This is outside. This is

in the inside of the car right herxe.™ Assume the blood
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Defendant's Argument 2899

on the car and this tadpole and these right here with

nothing between, were from a common source.® He said

‘agssume that, common sSource.

" And that == this is the second assuﬁption
tﬁat's real important. Mr. Hugi is down there., He
says =-- remember that. He says, "You assume it's from
a common source and it's zight here. 1It's from a
source of a sinqlé place here like a bullet hole.”"

:Prhen that would be"more likely this source
of gunshot wound.,” Well, Mr. Reid -« I suggest he has
been real honest in saying, "Yes, if you assume that,
that's right.” But, of course, the important thing is
that's not necessarily an assumption you can make.
Nobody knows that these all came from the same source.

Number one, in fact what is important to
know it is uncontradicted, it is in the evidence
that Mr. Pex only took one drop of blood that was here
on this door, and there were a lot of them there. He
just took one because it happened to fit his theory.

But the thing that's even more important is
this. Mr. Reid is indicating that -~ and this is even

setting aside the fact that -- remember we went

through the paint brush overhand, underhand and all
that. Setting aside whether or not we're dealing with

a portion of that anyway as far as that aluminum
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Defendant's Argument 298¢

guardrail, the important point is this, that Mr. Hugi

in his question assumed that everything came back to a

" single place.

*. And he was inferring that if it came from a
whip ~- because when it happens, if that really were
true, then you're really going to get == this blood is
going to be -=- as it comes around it's-gping to come
up a little bit, 1t may come up between four to five
inches so that you have blood coming off from a number
of different sources., So that was his whole point,
right.

But you see he didn't refer to pictures,
things that were in evidence. This of course inside
the door showing the source of the blood is the pool
of blood that was inside, Did Mr, Pex indicate that
in nis tracking of the droplets of blood back that it
was a common source? No, he never said that. The
guestion that Mr. Hugi asked was misleading.

In fact, Mr. Pex's observation and the
evidence is consistent with blood coming from a source
of maybe four to five or six inches apart.

You see, I'm going to try and back up
everything I have with the evidence and the exhibits
as much as possible. 1I'l1l show this one first. This

is from above, It shows the pole that he put down

PET. EX. 11
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here, and here's back to the door. dHere's this
tadpole with nothing between, some right here in tnis
area here and from the_top there (indicating).

Now it's important to note that there are
two groups of blood spatter right here. You have this
group rignt here coming in down at the lower portion,
and remember he said he was so specific about that
because of the way the aluminum guardrail is, the rock
guard because that blood travels in a straight line.

Wa've talked to him about that. He was
definite about that. We wanted to make sure because
vnen I'm‘asking questions, I know what we're going to
be talking about here, but I can't stand up and tell
you at the time because you sa2e the guardrail is
different than some of the things that were tested,
the rock guard.

You have the valleys and the tops and the
blood gets into both, and therefore you have a line
right there that you can go from. Ycu've got the line
right there, and you line it up, and that's what was
done at the bottom right tnere.

Does this look like a common source? Maybe
a bullet up thers and maybe a bullet there, but that
isn't what Mx. Hugi asked.

The guestion should have been, "Assuming

PET. EX. 11
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Pefendant's Argument 2942

that the source of this blood droplet covers the range
of about six inches, is that more consistent with a
gunéhot back spatter or the flipping of the sweater
that in flips four to five, six inches?"

Sometimes we get misled during the course of
the trial. We have of course over here this is the
top. That's up here to 18 inches above. The bottom
ig 12 incnes. The top is 18 inches, he éaid.

Can we be really sure about this one over
here? This one being up te 18 ianches. That's 18
inches, the top of it. Yes, we can.

(5 The reason we can be sure about that is

‘because of the tadpole effect of that one. Two to

one, remembexr we talked about two-to-one ratio. It
was brought out on cross-examination. McDonnel has
done a great deal of work on this, and it shows a 3¢
degree increase.

We know also from Pex's testimony that tne
top of this «- this is that you see right here, this
part right here is 13-and-a-half inches. We've talked
about the nine-plus being the bottom. The top is 13-
and-a-half inches. So you'va got this going about 12-
and-a-half inches, 3@ degrees up, 18 inches up. No
common source at all.

. What Mz. Hugi would like for you to believe
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{s that Mr., Reid was answering a question based upon
things in evidence that support his theory is
incorrect because those two assumptions are incorrect.

It's not showing a source from a single area
the size of a bullet., And number two, you cannot
assume that they are from the same source. Other
blood? Who knows. You don't know.

Mr. Pex claims he knows, but w?'ll talk
about that later on. What does that support then?
You've got such concrete strings going back there.
What does that support?

Mr. Hugi -- the next point, number two, and
we'll be getting back to blood spatter. But it's
important that we deal with that immediately because
what he says has such impact that you might carry with
it longer, and you might have overnight carried with
it thinking, "Hey, that makes sepse what he said.”

But see when you look at it and say -~ you
look at the wnole vpicture, that's not what occurred at
all, and this has happened time and time again in this
case. It has happened time and time again.

Do you remember he gets up here and he's
trying to paint her as bad as possible. Let me not
even say that. Let's just ask the gquestion, why would

Mr. Hugi have done this? In fairness to him, he says,

PET. EX. 11
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"rhis woman here has -- gets pregnant after Cheryl,
and Cheryl is colicky, 5o she gets rid of that next
child, has an abortion."

Nell, he's talking about how children are
fﬁngible. Do you remember that? Did Mr. Hugi
mention at all about the fact thét the problems that
she and Steve were having at that time, the fact tnat
the child was unexpected?

Did he mention at all about the fact that
Steve was doing zip arocund the house, felt that that
was woman's wdrk, that the burden of everything fell
upon her shoulders, did he mention that?

Did he mention that funglble children, you
can kill them and have another one the next day?
That's what he wants you to believe. That in fact has
to be believed. That's why he said it.

But why did he say Cheryl is colicky, you
can't have another one, let's just get rid of this
one? wWhy didn't he mention the rest of these things?
Why didn't he mention the stuff that even Steve Downs
told about the reason for being a surrogate parent, |
that was to bring the happiness of children to other
people?

It's important right here that we pull these

things together so we're not misled by only one fact




L I " R S

11
12
13
14
15
16
17
13
19
29
b4
22
23
24

25

that's mentioned. Why wouldn't Mr. Hugi mention the

rest of this? Why didn't he mention about the retson

that she went to the Air Force was -~ according t¢

Steve Downs -- was for security for stability. Part

“\2£ the reason she started to work.

: _She grew up in a conservative Baptist

. family., Father is head of the nousehold. You obey.

FT;hat's botne out also by—tﬁétﬁay she :eacts.i?She gets

" into this marriage with Steve Downs who -~ what a
setup.’ That's incredible. Has a date within two
weeks.,

And remember him on the stand? She's fixing
his clothes and he says, "Yeah, she was real good
about it." He expected that, and I suggest his
attitude didn't change during the course of the
marriage at all, not at all.

But she didn't, she complied. The stuff
with her father, that is despicable. She complied.
Steve Downs, still complies. Her attitude is
consistent -- if you don't take it out of context --
her attitude throughout is consistent.

She verbalizes and with Steve would get into
some physical fisticuffs, okay, but her reaction

throughout is to comply, ultimately make some griping

and moaning and yelling, but to comply with Steve

PET. EX. 11
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Downs throughout.

8]

They'd separate. He'd send them off to
Flagstaff, not denied by Steve Downs, Just ship them
out, *come backf he'd say, "Let's get back together
again.® They would. She's depressed, —suiecidal,
maybe, incredibly down as you might expect the way she
was being treated.

Beaten up, a gun, a click of the gun against

w 0 9 o o b W

the head. Uncontradicted, beaten up Steve suggests
10 three or four times. 1I'd suggest it was many, many
' 11 | more yet she would come back.
|12 She was in the bathroom. Shoots the gun off
B 13 and the bullet is left;) That is sc important later
14 on. Steve comes in and whether or not Steve points
15 the gun, she raised the gun up to give it to nim.
16 That's maybe what he comes up with, "She pointed the
17 gun at me."™ That's irrelevant. In fact, the gun was
I 18 given to him.
;r——I;M”u Later on she's leaving to come up to Oregon,
\ 23 | she has the gun and she gives it to him;> And we'll
talk about that. That's a specific heading too.
g She did. She did give it to him. That's
__Fonsistent with the way she behaved her entire lifeig

Why didn't Mr. Hugi mention these additional things?/

He didn't mention these photos, the fact

PET. EX. 11
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she was a terrible mother? Steve bowns.

Deiendant's Argument 2987

that she's the one who has taken the pictures, You've
got the pictures there, but she gave birth to those
children. She was in the hospital. She gave birth to
them. She fed them, Steve didn't. She clothed them.
a wWe've got pictures in there, and the reason
we've got them is to counter some of the things the

state brought up. - She's a terrible mother. Who said

Steve Downs -- Mr. Knickerbocker once said a
couple of times that she was with him either when the
kids were at school or when they're sleeping at the

baby=-sitter before she'd pick them up or late at night

after the children were in bed. You don't see a i
person there who has Mr. Knickerbocker a higher i
priority than the children.

Wwhere is this lady who deals with children
as fungible objects, you can throw away and
disregard them. That's a fantasy world. Mr, Hugi
Falks about a fantasy world.

I say that's a fantasy prosecution to say !

that because the only way you can get to that is by
saying Cheryl is colicky. She had an abortion, and |
you don't talk about the rest of tne stuff that you ;
and I and Mr. Hugi heard.

Even as late as the letter about the big

PET. EX. 11
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Defendant's Argument 2968

house and that, if there's a problem you don't have to
take care of tne children, Mr. Knickerbocker, I do,
because I love them. It's my responsibility. And if
you want to watch TV downstairs, we will go upstairs.
Tﬁat's the way it's always been.

~The only one period of time that she was
without the children, and that was when they were with
Steve for a period of time shortly beforxre she left and

fthat was because the mebile home had burned. She

- didn't have a place for them. That's the only time

period.

And for the most part, she was totally
supporting them with no child support from Steve
Downs. She had the entire responsibility.

She's the one who would get up in the middle
of the nigat. 3he was the one who did the things that
mothers and fathers should do to raise the children.
He didn't mention the rest of it.

Pictures were brought in to show that they
were well clothed., She was the one that tock the
pictures. She is the one who was interested in that.
She was the one involved in that, and they do show a
mother looking adoringly at her cnildren, yeah. We're
not bringing that in for the emotional part of it, but

to simply counter the part that has been said that she

PET. EX. 11
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didn't care about them at all. “But who said that she
doesn't care? Steve Downs, ihe one who raped her
- before this occurred. Uncontradicted.

‘*He raped her, He's raped her in more ways
than one. He raped her., You saw her when she
testified. She had only indicated that to me a short
while before that. Do you remember her face flushed?
Did she break down and cxry? Did she react as some
people would cry in relaying that? No.

Face turned white as a sheet, Thought she
was going to pass out. Asked if you want a recess?
No. Feel like crying? Yeah, But we toughed it out.

Not bizarre. She's not crazy at all. She
reacts more like a male would or stereotype male. At
the hospital -- and we have about two or three
witnesses indicate they didn't see the emotion from
her at the minute they were observing her.

But the same with her father, Wes
rrederickson. Same situation there. Didn't see any
emotion from him either that they recall. ‘

Steve Downs said she was a bad mothei.) ‘7?]‘7/

—

Mr. Rnickerbocker, we've covered the stuff there. No

one else. Maybe Dan Sullivan. Remember that he's the
one involved with the gun and shoe incident which

we'll talk about too, but I want to talk about the

PET. EX. 11
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Defendant's Argument 29132

importance of that is this.

I suggest to you Mr. Hugi I'll bet thought
that Dan Sullivan was going to be supportive that
Diane Downs was a terrible mother, Do yocu remember
what was said on direct examination? Hugi is going
back and forth. Mr. Sullivan said they'd come over
there and look for affection, starved fo; affection.

They'd come in at 9:60 or 10:0¢ at night and
they had to have food. They hadn't even eaten yet.
Remember all that, out running around and not clothed?
It was too cold, et cetera.

Of course, the question at the end was after
cross, but Mr. Hugi said, "Do you know who the
children were staying with?™ He didn't know., He
didn't know if they were staying with Steve Downs or
Diane Downs., ©Didn't know at all, hadn't asked her,
forgotten or whatever, but he didn't know at all.

In fact it's clear oy Steve Downs'
testimony, Diane Downs' testimony and other evidence
that they were staying witn Steve Downs at that time.
They were love starved because 1 submit they didn't
get it from Steve Downs.

But I'll submit ome other thing to you
though., Those children knew what to ask for. They

knew about hugging. They knew about that sort of

PET. EX. 11
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Defendant's Arqument 2911

stuff, you bet. And-they knew it because they nad
been loved and they had been hugged.

In fact, I'll tell you the medical
records -~ we're goiny to refer to them in a little
while., Danny is a real huggable boy, and it's
reflected in the medical reports. And what I'm going
to do is these medical reports have numbers on them
that -- down at the bottom. And I'll refer to them by
numbere and try and give the days because it will pe
80 thick that it would be difficult for you to find
out what I'm talking about by leaving them,

I'a going to give you the date and page
number so what I say is backed up, and I'l]l refer
again to this part, Danny is a huggable kid, real
cuddly. Those specific words are used there, those
«ind of words, Didn't get that way from being around
Steve Downs.

He got that way from being around Diane
Downs, and when they were apart, you bet they wvere
starved for affection, <That's right. And they were
starved for somebody to take care of them,

Haybe it's with j500d reason, good motherly
reason why Diane Downs would be not too crazy about
having Steve Downs have the children., Maybe she has

some good reasons for that. Ask Dan Sullivan.

PET. EX. 11
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Defendant's Argument 2912

<Who else was brought out to say she was a

bad mother? The source of additional informaticn

actually is kind of interesting. We've got Diane
Downs who is just -- she's going to lie up a storm.

Self-serving, she's going to do whatever she can to

look better. But you know she's the one that says

- that during the period two years before her divorce

:from_ Steve that she was not the mother she wanted to

be. She's the source of that information.
Getting beaten, the sole response to raising
children. Some financial problems where she ended up

having to get a job, and then she's doing two things,

a job and taking care of the children. That would be

stress on anyone. She was more strict and stexrn with
the children than she wanted to be.

Two tiaings from that, number one, decn't let
Mr. Hugi and the state's imagination rum away with
tois on this. -®hat happenad a number of times. She
didn't abuse the children at all and there's no
gvidence of that, none whatsoever.

She would sometimes be stern with them,
sometimes talk to them and shake them to talk to thenm,
and she didn't like what she was doing. Never any
abuse as you might think of the term as far as child

abuse as it relates to the papers she wrote, nothing

PET. EX. 11
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Defendant's Argument 2913

like that at all, nothing. UWHothing at all, no
evidence, Mr. Hugi talked about something like tnat,
It's not there.

What are you talking about? The only abuse
with respect to parents is sexual abuse. That's the
only thing that's been ra2ferred to. She certainly
didn't sexually abuse her children, but I think that

that's real interesting from tnis which gives you the
insight into whe she is, is that she was -- had enough
self-awareness -- she had enough nandle on who she was
to say I don't want to be the kind of person that
maype my father was or I want to make my children be
raised better than I was.

Seems like a pretty normal response. She
went beyond that, and she thought about it and a
couple years later, this and a couple years before her
divorce from Steve, some years later, she's in -- has
to write articles. She writes one article, "Dumb
Rules,” and all kinds of stuff like that.

And one on child abuse, but none of that
abuse she's writing about -- there's not one iota of
evidence that that sort of stuff was relating to her
life at all., There's examples given of that. Don't
lat Mr., Hugi read some general guotes. Those abused,

and then they abuse their children.

PET. EX. 11
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You can just run off with generalities like
that, and then if you do, you get taken up by that
without saying ~- looking at what we're really talking
about.

Then that maybe draws a conclusion Mr. Hugi
wants you to draw, If he starts guoting and reading
the stuff like that, look at him. You can't say it
out loud, look at him and say, "Hold it. What's that
paper really talking about?"

Some mother sitting on her child until it
was injured or died and peatings, things of that
nature. None of that occurred at all. There's been
no evidence of that, none of that at all.

Steve Downs raped her, and there's no
evidence to the contrary. Jeff Stetson and Steve
Downs were there. And I guess I asked, Is this an
important enough case, is this important enough that
if that nad not in fact occurred, that the state would
nave brought them in here for you to hear, hear Jeff
Stetson say, "No, it didn't occur," or Steve Downs
say, "No, it didn't really occur.”™ 1Is this case that
important? I suggest to you it is, if that's what
tney would have said.

I suggest to you they wouldn't have said

that. It's uncontradicted that's what occurred.

PET. EX. 11
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Defendant's Argument 2915

Let's assume the converse. -I told you we'd try anrd do
this.

Let's assume tne opposite., Let's assume
that they would have said that, they would have danied
if. Then why weren't they brought? Didn't the state
think it was important enough to get you all of the
evidence? Either direction, it doesn't make much
sense, does it?

The sense is that she said it occurred. You
saw the way she reacted which gives us a lot of
information about her. It did in fact occur,

So when Mr, Hugi says Cheryl is colicky and
that's the reason we do something, that's not exactly
the whole picture. But the gquestion you should ask is
wny doesn't he give the whole picture?

We talked about his indicating =-- in fact,
let's do that now because wnen we get to this I can
then take off the paper. But rely upon =-- this is
Cnristie. Rely upon how you felt -- that's Fred
Hugi =-- at that particular time.

I'm going to have a number of things after
that. The next thing that cannot be left alone is
this.

He indicated that Dr. Mackey said -- this is

in the car at the time of the shooting -=- indicated to

PET. EX. 11
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Defendant's Argument 2916

" you that his -- Danny's head was toward Christie.

Number one, even =-- and Christie's
recollection of this is really suspect for a number of
reagons we'll talk about and again in evidence, but
e;en Christie says that the head was ;way from her.

I suggest to you Dr. Mackey did not say

that., He said when he picked up Danny the head was

toward the window. The reason that this is important

is this, and I guess I want to mention it now, and
we'll talk apout it more later.

It's real iaportant you see to the state
that Danny not have his back =- and that the shot not
come from the middle of the car. The reason is that a
shot from the middle of the car is almost impossible
for a right-handed person to make.

So they need to have that shot coming from
some other direction. I suggest to you the reason
that was said about Dr., Mackey is that that is one
indication then that maybe if it was just head in
another direction, it might have been made through the
side of the car, the shot might have been, but it
wasn't.

ifr. Pex indicated the point of entry was
about 15 degrees, and the evidence will show -- we'll

go through it -- that his feet were in a direction of

PET. EX. 11
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Defendant's Argument 2917

the middle of the car, that general direction. His
head was back tcward the corner, and therefore that

bullet then comes £from thea middle of the car and the

seat béck in his direction,

Just simply -- don't let what ne's indicated
settle there for awhile, and that's the purpose for us
talking about it right now.

He said, "Can you imagine how difficult it
would be for Christie to, you know, be shot and then
wake up in the hospital knowing her mother did it, and
all the fear and apprehension she must feel?"

I suggest to you that Mr. Hugi has not
reviewed the medical reports. Again, we're going to
answer him, nis general statement with facts.,

Can you believe how difficult it must be -~
hospital -- the fear and apprehension she must have
felt?

The other tning is this, and this is Exhibit
l, her flannel shirt. He told you in argument that it
was Mr, Pex's testimony that on the edge of the sanirt
there was -~ he said high velocity or some droplets
there that may be high velocity or transfer blood, but
he couldn't say one direction or the other.

I'd ask you in your recollection is that

what Mr. Pex said? I suggest if you check your notes

PET. EX. 11
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Defendant's Argument 2918

- and go back that is not what he said because that

N

leaves it right up in the air.

The other stuff he said, Mr. Pex did these
tgsts and you get a certain amount of spatter back
when he was deoing a particular test. That I suggest
to you is not really the relevant one that we'll talk

about later, but it was against a sponge and he was

e 3 o o e W

doing some testing.

9 Even tnat would come back to his sleeve and
10 on his hand. But do you recall Mr. Pex said something
11 | more? He said that what was on the sleeve, number
12 one, was definitely transfer blood. He definitely saw
13 transfer blood. That's on the record. 1In additionm to
14 that, there were a few droplets that may be transfer
15 blcod or may be velocity blood.

16 I submit to you tnat's much different than
17 Mr. Hugi sayiag there are droglets there, and that's
18 all that's there. And it may be high velocity. 1It's
19 real consistent with it, and it may not be.

29 Obviously the inference is ycu can't tell one from the

21 other, 1It's a toss-up.

22 Wwhat can you tell us eithexy direction 1s the
23 fact that there was in fact transfer blood there. And
24 of course what had occurred when Diane Downs was going

25 to the hospital getting her kids there as fast as

PET. EX. 11
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Defendant's Argument 2019

possible. She's also doing other things too.

One particular time she thinks she's going
to pass out, and she uses her legs to hold onto the
steering wheel. And she reaches back to try and help
Christie who she hears choking so she'll be okay.
Transfer blood, you bet. You bet,

This also ties in with Joe Inman also.
There are some specific facts that haven't been talked
about at all yet really very much that support this
too, We're going to talk about it in my Joe Inman
group or ceolumn.

Why doesn’t Mr. Hugi talk about the fact
that there was in fact transfer blood there, I ask
you? Why won't he mention it? Why do we have to
mantion it? Why do we have to be the ones that bring
it up?

Because if it's mentioned oniy part cf the
stuff, then you start subconsciously or consciously
going a particular direction. 3But if you talk about
everything, it puts it back in perspective and
hopefully that's what we're doing.

It's work, and we wouldn't have to do
this «= I wouldn't have to take all this time to do it
if all that had been talked about initially, if

Mr. Hugi in nis closing had said those things.

PET. EX. 11
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Defendant's Argument 2926

- He either knew or he didn't. In all due

respect, he may have forgotten that Mr., Pex said that,

That's fair. There may be some things that may

indicate that he may have been confused or may have
forgotten something. But if he didn‘'t forget about
it, then it's done for a reason that is not very

complete and real subject to drawing improper

'infg:ences.

But it does make sense though., 1I1f he knew,
then at the conclusion for him to say Mr. Jagger is
going to stand up and give some aexplanations, he's
going to explain this stuff, I suggest to ycu that he
knew he had left out the transfer blood. You better
believe he knew I was going to nhave to add that and
explain that. But it's not my fault that I had to
explain that, not at all. 1It's not my fault I nad to
spend the special time to talk about that.

This particular snirt though -- and let's talk
about it right now for just a second. It goes along
with some other things, but since we're here let's
talk about it for a minute real briefly.

That car had blood spattex every place,
absolutely every place. Do you remember it was
luminoled in the back seat, the back of the seat, the

side, around in this area and the back of the

PET. EX. 11
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Defendant's Argument 2521

.passenger front seat?
The places they didn't luminol are pretty

important too, but we'll talk about those later. 1It's

-all over the ceiling, the back windows, the side

windows, all over the place,

And combined with that you had the situation
with respect to Christie's shot and the shot with
respect to Cheryl. You had more -- this is Pex -~ he
came back three or four times, but he didn't come back
after Bart Reid last testified, did ne?

I'd suggest it's embarrassing that all of
the tests that he did with anticoagulants tnen it is
when you use the real McCoy.

Didn't come back later, but the thing he did
say even when he came back from one session to another
that ne didn't back off because he came back.

Wwe talked about the blood spatter that is
back spatter or with respect to Christie that in fact
went up. You're going to expect more coming back at
ycu.

More is going to come pack at you, and this
is one piece of evidence that I submit is probably
better than just about anything because you know
sometning, Diane Downs was wearing this and another

shirt, a blue shirt.
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Defendant's Argument 2922

She was wearing it. 1In this big searcsn,
they didn't find any other shirt she was wearing

someplace., Heather Plourd said that she was wearing

- something else, switched a shirt or something like

that. You bet she was wearing this stuff. Diane
Downs was wearing this stuff.

Couldn't talk about it during the trial.
Can't raise inferences, but believe me, 1 was dying to
do it. 5She was wearing the stuff,

We've got pictures showing the spatter on

the back of the car, and you'll be able to see it

better when you get back in the jury room. 1It's all

over tne ceiling of that car, all over. And that
ceiling of that car is 32 inches above the seat.

We know -~ for some reasons we'll talk about
this in a little while -- we know for some reasons
that Christie was lying down on her side. She was not
sitting up as she said. S50 subtract a foot, leaves us
20 inches.

And we know tnat you get more coming back
flying at you than going up because of gravity,
because of the directionality of the back spatter.

And I'd ask you =~ what's more than 20
inches, close to two feet. 1 ask you, how far is

your hand back from a wound to Christie, to Cheryl, et

PET. EX. 11
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Defendant's Argument 2923

cetera? 1 suggest you're looking at two feet. You're
looking right back at that arm. You're looking back
at the clothing.

“ whoever did this got in the middle of that
car, turned and shot at Danny and Christie, and

they're right in the thick of it, right in the middle

" of the car that had bloecd going all over. Blood was

found almost everyplace in the car, door, ceiling, all

‘the way arzound.

#nd yet this shirt showed nothing., Diane
Downs == on the shirt she was wearing it had a stain
on it, et cetera, nothing. Clothes had been taken,
jeans, nothing.

How could it have nappened? For her to do
such a crazy, crazy thing, that's not normal. You're
dealing witn a crazy person. You're dealing with
somebody on drugs or crazy. That's as unnatural as
something against nature as just the most incredible
thing if you really think about it, If you think
about it, huh-uh, nothing.

When Mr. Pex is on the stand, he talked
about different ways you test, microscope, all kinds
of things. He talked about luminoling the inside of
the car to bring up other things you might not

otherwise see. Luminol works on the different parts

PET. EX. 11
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of the car, clothes. I specifically asked him about
clothes too.

> I suggest to you if there was any blood

i spatter on her,clothéa anyplace you would have hea:rd

about it, but you didn't because there was none.

And the reason that there was none is
because she didn't do anything wrong except to react
in a way that you might expect. When you've taken the
time to listen to her for three or four days on the
stand == and it took some time to listen so that you
understood the kind of person she was and who she was.

And I'd suggest to you nobody took the time
until this particular trial because everybody else had
other reasons for talking to her.

They had reasons of going ahead and
confusing her and going anead and working on her.

They lied to her. Dié you know that they lied to her?
Doug Welch, they lied to her.

They knew about the -- Norm Hilliard., Some
people saw this person who she had described out at
the scene, the situation about the yellow car. What's
the lie? 1I'1ll tell you what it is, Because that's
the heart of it.

They had her in the corner. On the tape

she's talking about -- she's sitting down. Therxe's a

PET. EX. 11
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Defendant's Argument 2925
1 A-.nah sitting there talking to her. Another male is
2 | ~pacing back and forth., Remember the reference to it,
~back and forth for four hours?
4 ‘She had already began to doubt what she knew
5 was true, and we'll go through that. But they lied to
6 her. They had their own reasons. 'rr;ey said to her on
7 ‘tape, “Hey, we checked out that guy. We checked that
8 | .guy, Diane., You say you saw him there walking down the
9 | streets: It's a lie. He couldn't have done it., wWe
10 .follt-:wed it out, No way. We've checked it out.”™
11 “They hadn't checked it out at all. They
12 lied to her. She had avery reason to believe what
13 they said was correct. You shouldn't be lied to.
14 They lied to her.
P

15 Yellow car, youmight nave seen it out there

) 16 but it was someplace else. Did you hear any evidence
5 ¢ it was someplace else during this trial? ~No, not one

_.}_Eﬂ_nﬁbit.
19 The only -- someplace else yocu heard
22 testimony about it was John Hales who saw it up in the
5 § woods, And this person was sitting in a yellow ¢ar
22 who was similar in description to the person that
23 . Diane had talked about. Yet they're pacing back and
24 forth, working her over for a purpose, not simply just
25 to elicit information. They had a purpose, and they
PET. EX. 11
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Defendant's Argument 2926

had that purpose since day one.
They lied to her at the neart of what sae

was saying. She believed this yellow car existed and

this other person was there, and tney said, "Hey, we

checked it out. It can't be so, Diane. Wwhat you're

saying is impossible."

And some cf the otiner things tnat were
nappening at that time, and I'm going to write it down
on paper so Mr. Hugi c¢an approach it and talk about

it. It's not surprising that she started having some

real doubts, real concerns. They lied to her., But I

suggest this sort of thing you see doesn't lie. This
sort of tning you can't trick, you can't lead. It
doesn't have a purpose. It doesn't mean to get
somebody in troubple if they're not really in trouble.
nothing on either snirt, nothing.

Any did Mr. dugl say on the shirt tihere was
something consistent with high velocity LDlood spatter
or mayba transfer and didn't mention there was in fact
transfer there? I suggest toe you it's because the
transfer being tnere is consistent with what we've
She was helping

said all along. she's not involved.

Christie for awnhile. She probably gyot it taen.
This is one other thing that's interesting

wnen you look at what Mr. Hlugi is saying and really

PET. EX. 11
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Defendant's Argument 2827

think about it. It doesn't make sense because =-- and
this is one otner taning that's real important. You
can't be left to simply set there in your mind after
you've heard it without some real looking at 1it,

It's this, he says Diane Downs said she
couldn’t give the children to somebody else because -=-
Diane Downs has said tnat if she wanted to get rid of
tne kids she could have given them to somebody else,
so he's got to answer that, and ha's got to answer
that pretty convincingly.

So nis responsa to that, which we heard, was
this, tnat she wouldn't have given them to Steve
Downs because she didn't want him to have them. And
in addition to that, it was that he's not a very good
fatner. He would mistreat them and probably harm

them.

The other thing was, she wouldn't want to
give the children to the parents or at least the
fatner. There's no guestion that she and the mother
maybe had some growing up problems, but there's a
pretty -- closeness there that's pretty evident.

But as far as the potential problem there
for sexual abuse, that you wouldn't put them there
bpecause there might be some other harm caused to the

children and s0 sne shot them.

PET. EX. 11
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Defendant's Argument 29238

< You see, he's talking out of both sides of

L.

his mouth, He's saying she wouldn't have left the
children with Steve bacause the children might have
been harmed. She wouldn't leave the children with the
giandparents because the children might have been
harmed. So she harmed them. 1t doesn't make any
sense.

But I suggest maybe you didn't-think about
that approach when he said it because when he said it,
it had a ring to it. But when you think about it,
that's baloney. That's ridiculous.

She gave them to Steve., Steve had them the
months before. It just doesn't make any sense, not at
all, not with close analysis of it, not at all.

THE COURT: Excuse me, counsel, I think
we'll break here. We didn't take a morning recess, so
1 think we'll break nere. we'll be in recess until
1:36.

(Hoon recess,.)

* * ¥
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get that evidence out of the locker.

And then is it just a coincidence or maybe is
there something that we don't know about when Detective Tracy,
later on, says, yoﬁ know, he's not going to talk to me. Not
going to talk to me. It's interesting to note they are not
going to talk to Detective =-- Burks indicates they have talked
to people there at the Sheriff's Department. Rutherford wasn't,
didn't want to, although he wasn't part of the meeting. But
he was also the person at the scene, remember?

Charbonneau was suspicious. He briefed
Rutherford. Rutherford briefs Tracy. Rutherford at the
scene.

It's also interesting to note that, at the
meeting, of course, it's Sheriff Dave Burks and Sergeant Hintz
and Dick Tracy which -- Tracy tells us that he's told by
Dave Burks not to talk to us. Suggest he's trying to pass the
buck.

Sheriff Burks never said that. They did
discuss, apparently, whether or not it was appropriate to do so
or not. A&nd I wonder why the had that conversation. I wonder
why Sergeant Hintz was involved. I wonder why it is that Doug
Welch, the person at the bedroom, the one who also has
inforﬁation to give who might give information at that time
that, "Hey, they are all copper-wash, at that time, that

I remember", when I tried to contact him through the

PEFEXH
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1 Sheriff's Department, Sergeant Hintz is the one that stops

2 it. Says, "No way. I'm not, not going to leave a message.

3 No way. Not going to do it. Not talking to him."

4 At that time there was no reason for us --

5 at least, we thought -- to talk to Sergeant Hintz, I submit to
6 you I, if I tried to talk to Sergeant Hintz at that time, he

7 would have said, "No," too.

8 Why is it just those people wouldn't talk?

9 And why in that kind of an order? Wwhy? Dave Burks.

10 By the tiﬁe -- You see wien they turned

11 them over at 6:40 to Jim Pex, Mr. Hugi says, "Well, what if,

12 out at the scene, they have caught somebody." By 6:40 the

13 nextday -~ well, in fact, they actually -- Let's go back to

14 the very Beginning -- May 19th, the evening. They didn't think
15 they were going to find somebody. They thought the person

16 involved was Diane Downs. Certainly, by the next afternoon,

17 they hadn't caught anybody out there. So that kind of an

18 excuse just doesn't really hold any water ~- whether or not

19 they used the same envelope or different envelopes. You know,

20 probably the same envelope was used. Real easy to open them.

21 They are opened and closed many, many times.

22 The other thing that's concerned is this --
23 the keys. "1", here, would be the persons not speaking. And
24 when we -- Rutherford, Hintz, Tracy -- and the Tracy indicating

25 something that's not true as far as who, you know, if he was

PET _EX_11
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Defendant's Closing Argument 81

told or not. Suggest that may be a little bit like, you know,
on Diane Downs didn't say anything flip -- "Don't remember
anything like that when she was with me." You know, just

doesn't hold water.

Detective Tracy, more than anyone else, has
made some, had some real problems getting something particular
straight. . He, we have the conversation, the four-page
conve?sation. And he now says that Diane Downs was talking
about Mf. Knickerbocker all the time. We know,.in going
through there, there wasn't any subject mattér about
Mr. Knickerbocker. We submit that his ﬂame was =-- no way
it would fit into that conversation. Absolutely no way at
all.,

The keys. He, Charbonneau testifies that he
got the keys to the car from somebody who appears to meet
Tracy at 11:40. John Peckles. And -- go back and check your
notes -- John Peckles indicated, 1:30, got the keys from
Tracy. We've already talked about the receipt. We have more --
let's put this one under "bullets," "A" and "B". And they
are these right here (indicating).

This is the -~ and the one we have over
here. Do we have some indication that the lead bullets were
put in last, if they were put in the rifle at all? Yes, we
do. Uh-~huh. We do. What is it? Well, do you remember,

we had some testimony and some confusion, whether it was
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| Defendant's Closing Argument 82

1 confusion or not or just Doug Welch, what, Mr. Tracy, talking
2 among themselves, officially, and finally have it pretty
3 straight, as far as their recollections are concerned.
4 But we know that a shell is apprently
5 ejected at the very start. One of the first ones down in of
6 a load of shells, first one down at the bottom of it is
7 going to be worked through the extractor. And it looks like
‘3. either that one or the second one because, you Kknow, they
9 indicate later on that, to cover both directions, they
10 dump out all the shells out, and another one has worked
11 {| through the ejector. So either the first one -~ and one of these
lé is picked up and the other one is, apparently, is left.
13 It's funny that, if they both remember at the time so well that
14 there were two that got ejected, why didn't they look for
15 two on the bed?
16 You know, we had some confusion about, well
17 you know, maybe just one time, maybe it was beginning and
18 ending. I suggest to you, if they knew that there had been
19 two ejections of bullets under the. bed, they would have
20 picked them up. But they didn't. They only picked up one.
21 aAnd that detectives -- you know they have twenty years, one --
22 how many, the other one? How careful are they being? Or
23 how difficult it is to recollect something that maybe
/ 24 {| doesn't guite sit right? But we know the first or second
25 bullet —--Then, if we accept that was a copper-wash, a "C,"
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we know then that there either were more copper-wash behind
it or there were two lead bullets in behind it. So we know
that the copper-wash were the ones in the rifle.

But we don't have to just stop there.
Because of this, we know -~ You know, the other thing they
may say is this: They may say, well, what happened is this,.
Diane Downs doesn't use the pistol very much. You know, she
really dees not. And, in fact, there really hasn't been very
much testimony that anybody has used it very muéh. So what
happened is this: They get the other bullets in the pistol.
And they have remained there. They have just stayed in the
clip. They have stayed in that, in that pistol. Do we have
some evidence? See, no testimony -- Once again, we'll use
the exhibits. Do we.have some testimony as to what kind of-
bullets were in that pistol, above the ones that the Downses
had before? Yes, we do. And that is this one (indicating),
because you'll recall that, prior to this, Diane Downs went
into the bathroom and fired a shot, for whatever reason =--
it's not important -~ fired a shot into the floor of the
bathtub, and it was retrieved. And do you know something?
That bullet was not a lead one, was not the dark-colored at
all. It was a copper~-wash -- the gold one, that gold bullet.
That's what they had used in the pistol before.

We've got concrete, absolute, uncontradicted

proof of that.
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Defendant's Closing Argument 84

Did Diane Downs go out and buy six or seven
or eight or nine lead bullets? Don't have any testimony about
Steve Downs or anybody going out and buying any lead bullets.
You've got the lead bullets before or the copper-wash before, and
then you got a, in Oregon, you got the ejection and the copper-wash
bullets, too. You've got the copper-wash bullets before and you've
got them after, but you've got two lead bullets kicking up
right out of nowhere.

Why is it that the, why is i£ that the man
who shot Diane Downs' children and Diane, why isn't it that
he turned around -- Why didn't he just turn around and finish
them off? Diane threw the keys -- Sometimes, you know, you
get, you méy think, "Why didn't you just scream, sit down and
scream" or "Why didn't you run off in the bushes" or, you
know, run over and throw herself over one of the children?

Who is to say what causes you to do what you do?

There are, every week or every day you see,
you know, strange things happening. Just so many odd things
occur. People do things differently sometimes in a situation
than you expect. We can't figure people out. You just do it.

But to have her -- Then, to look at it in
hindsight, I suggest, is a little diffsrent than when vou're
involved in it. She did that. But the point we're getting
at is that why didn't the person turn around and then shoot

it some more? Suggest to you because he didn't have any more
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bullets in his c¢lip. Either two had misfired and had worked
through the extractor of the weapon to be found in the car or
at the scene or whatever -- you see all those things, if you
work with them. And you see, if she did it, is it consistent?
Is it cénsistent if she didn't? Those things didn't fit.
They are real important things, real logical things, devoid
of emotion -- just strictly dealing with it logically.

Before and after, no testimony of the
observation of what kind of bullets were there.- It was
interesting to note how =-- You know, we talked about how easy
it is to go into that rifle, little hole there. You can
flick two bullets in like that.

IAsked Detective Tracy, you know, how do you
put the bullets in there? And he takes it out -- doesn't
seem to have too much trouble, there, showing us how to work
1%

But, boy, it's really interesting, though.
After a while, then, starts coming back time and time again,
to, to explain additional things after they have talkesd to
Doug Welch or whoever. It's interesting to note that this
detective of twenty-plus years has difficulty with this
simple .22 rifle. 1Is it the first time he's had a case
dealing with a .22 rifle that he has to load in a cylinder?

I suggest no. I suggest that's laughable. That's real

laughable.
PET. EX. 11
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1 And yet, you know, you saw Doug Welch, other
2 people come in -- You know, he said you can put that down
3 as the word "familiar" -- the word "familiar." Boy, was that,
4 did that become such a word. You talk to my kids about the
5 word "awesome" and stuff like that. I, I used it a while ago.
6 i You pick up these things because you deal with people and
7 they use words.
8 Remember, do you remember the word."familiar“
9 used by Detective Tracy and even Detective Welch? And
10 Detective Welch says they didn't appear they looked real
11 familiar with the weapon. And so he did certain things.
12 Detective Tracy did, said the same thing: "I was not," he
{1 13 was not familiar with the weapon -- and Doug Welch.
14 Number one, I suggest it's laughable that
15 he didn't know how to operate that; and, number two, it shows
16 what occurs if you have, have a recess and they get back and
17 talk about it. And I suggest that Mr., Welch is in good faith
18 about that, but there are some holes there. Why is it, why
19 is it th;t Detective Tracy, more than any other witness --
20 we'll deal with Diane Downs later on =- any other witness

21 said so mény things that were contradicted by other people?

22 || Why?
23 He said that, he said that I, you know,
24 "Dave Burks told me not to talk to you." It's not true.

25 Dave Burks did not do that. He said that, "I talked to
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Defendant's Closing Argument 87

Jim Pex about fingerprinting the casings." Jim Pex said,
"No. No, we didn't. We didn't talk about that. No."

Of course, it's important for Detective Tracy
to have talked about something like that because of the
partial fingerprints you can get on casings. If she had
placed those casings in there, you might have a partial print --
nothing you can make positive I.D. out of, because you need
to have a certain number of points to make a positive I.D.

But you may have been able to make enough points to show a
partial. You might have been able to come up with enough
points for an expert to say -- Do you remember? You need less
to exclude people, to exclude Diane Downs from prints on

those two casings:

Bullets go out on the bed, put into an
envelope. Has to be done carefully -- put in the envelope.
Detective Tracy must have been taking the position he didn't
touch the casings with his fingers, because he talked to Jim
Pex about taking fingerprints -- or just maybe he didn't
really talk to Jim Pex about that..

Maybe it's the situation of detectives
being people, somebody being caught up in a case that was
incredibly unusual and reacting unusually. It does occur.

It might be that, instead, what happened is he realized what
had happened and, yeah, you talk about fingerprints. But it

didn't happen. Why is it that he says that -- and other people
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say -- "No, we didn't talk about that"? 1It's not just that,
"Of course we talked about it."

He says, "We talked about Mr. Knickerbocker,
But his own report counters that. No conversation about
Knickerbocker. Dave Burks disagrees. Jim Pex disagrees with
him, .His'report disagrees with what he says.

I would submit to you that a witness who
ig false in part of his testimony, you should perhaps be
suspicious‘of some other parts. Why is it that this same
thing didn't happen to Burks and Welch and everybody else?

The other thing that's interesting to note
is, while we have Diane Downs' statements of probably, what,
maybe 20 to 25 hoﬁrs worth of her conversations with
detectives and people -- and we would point out some different
things, there, and we'll talk about this specifically with
respect to Detective Tracy -- we had a conversation with
him of five percent of that, maybe. And yet you see what

happens here, how many inconsistencies, what might have

. occurred had we talked to Detective Tracy for 25 hours,

maybe three- to five-hour segments, different times. Why?
The, the thing that may give some insight
into that is this -- we'll mark that "1l" over here, I guess,
and make a kind of a double, triple start, here.
Do you remember Sergeant Hintz and Detective
Tracy are the ones in the meeting with Dave Burks, not John

PET _EX_11
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Peckles. John Peckles was the one who had allowed the
evidence to get into the locker but was not the one who
allowed it out. But he is still the one that works in the
Sheriff's Department all the time. And you recall that the
evidence shows I went to talk to John Peckles, asked him if
he would talk to me. John Peckles -- same department, there --
has an idea -- You work with people, you know something, when
something is amiss ~- you can sense it -- because his reaction
is a real interesting one. We asked him if he Qill talk, and
his reaction is, "Sure. I have nothing to hide."

I never asked him if he had something to,
to hide. Just asked him if he would talk to me. That's all.
Why did he say thaf: "Sure. I have nothing to hide"? Who
does? Who did have something to hide that he might have been
aware of?

You know, when you start going through,
you say what occurs, the likelihood that that would occur -- the
randomness of the two lead bullets in there. The bullets in the

pistol, before, we know was copper-wash. We know that the rifle,
in the inside, at least one of the first two in the rifle, were
copper-wash. The casings, as far as nine in the clip, seven
shots, two would have been remaining, either misfired through
the extractor -- whatever. Seven plus two is nine.

If, if there were, Diane, with a full clip,
you'rg going to finish them off. Same with the man, too,

PET. EX. 11

DNA-Motion-000153



e | Defendant's Closing Arqument g0
1 if he had nine there =-- finish it off, too, unless some
2 misfired.
3 The not talking? Disagreement with other
4 people? And then John Peckles would go there and say, "Sure.
5 I have nothing to hide." I guess, again, I guess what you do
6 is you use that formula we've talked about before, and that
7 is: Would you act upon that testimony -- Is that of sufficient
8 weight that you would act upon it in the most important of
9 your own affairs? And I ask you to just go ahead and do the
10 same thing again.
11 I mean, Detective Tracy says, "I know I
1é didn't do it." And you've got copper-wash -- this and not
13 saying stuff that other people say. You're not telling the
14 truth, Detective Tracy. They say one thing and Tracy said,
15 "No. That didn't happen.* Then I ask you if what he is saying
16 he did or said is reliable, then.
17 Would you plunk down your life savings for
18 a house on that kind of credibility? And I suggest to you
19 you would -- as the instruction you're going to hear say --
20 you would hesitate. No. There has got to be something there,
21 Why?
22 There is one additional thing, one additional
23 thing that we haven't talked about. And this one, again,
24 is a double=-star situation {(marking). This is "12."
25 Detective Tracy was -- he was being
PET. EX_ 11
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1 examined by me, if you recall -- was incredibly vague about

2 that next day, where he was. Do you remember that? We've

3 talked generally about that during the period of time between,
4 well, May 20th -- and that's the time that he has access to

5 these bullets -- on wherever he is, first of all, you kﬁow,

6 from that morning until 6:40 that evening when it's turned

7 over to Pex. First of all, he's incredibly vague. He doesn't
8 know what he was doing.

9 And then we have a recess. He comes back -~
10 or maybe it was the same testimony. All of a sudden now he

11 remamﬁers specifically that he went out to the scene once.

lé In crosé-examination of Detective Tracy, we say =-- do you

13 remember? - That wés the initial cross-examination -- "You

14 became aware or didn't you, Detective Tracy, about the

15 ballistics results later on" and we went through what he

16 became aware of and stuff right afterward. He said, "Wo, no,
17 no, no, no." And Fred Hugi brought him back later on and

18 then, all of a sudden, he has a miraculous recollection of

19 everything. He goes through specifics. Says, first week, the,
20 got results back from the extractor marks of the crime lab,

21 got blood splatter back. June lst was grand jury, June 6 was
29 juvenile. June 27th was something else. June 15th was Joe

23 Inman.

24 . Now, here's what the kicker is, is, yes,

25 all that came back. That's right. All the stuff that you
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have heard in this trial, except for cross-examination.

The blood splatter evidence. Diane Downs
had given some statements to the police. The ballistics
evidence. Later on, she, you know, they became aware that she
was, knew where the children were.

And then let's look at this and think for a
minute._ Blood splatter. Ballistics. Diane knows where the
children are. The children are loose. If Diane did it, they
are subject to being injured again -- you know, kill off the
rest of the witnesses, that kind of an approach.

But what a risk. I mean, if you know
someone did something, to then allow that risk to continue
that those childrén might be killed, what an incredible risk
to take -- although the evidence, though, indicates that she
was not arrested, accusation was not made -- well, the arrest
did not take place until January or so.

So here we have May and first part of June,
over here (indicating). We got a time at least going over
here to January or February. Okay. And you've got, you got
May and June right here and get ballistics back, the stuff --
lead bullets, copper-wash, blood splatter ~- which we haven't
talked so much about yet. May and June go. He goes on,
throughout. ZXnows that some of the person, people they think
did it is loose and the children are vulnerable. Juvenile
hearing, finds out she knows where they are at.

PET EX_11
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" And yet we go through the rest of the

months of the year, the rest of the months of the year of
taking the risk.

I suggest te you that that's because there
was, perhaps, someplace, still doubt. And I suggest that
there should have been. I suggest to you maybe some people
didn't act upon that before because perhaps some people knew
that they shouldn't.

Mr. Hugi may say they were waiting for
ChristieDowns to say something later on, which occurs the
latter part of the year. But, you know, what an incredible ==
the risk to take, if you think, i1f you think you know, beyond
a reasonable doubﬁ. Suggest that maybe some additional
evidence -- that that's, there is something else there,
Something may be there that we don't even know yet. Maybe
that they knew what Paula Krogdahl had been doing with
respect to Christie. Maybe they knew something about the
substance of conversation with Dave Burks and Richard Tracy.
Something just, just doesn't sit right.

So we've got the ballistics before and
after. You've got the statements of Mr. Tracy. But there is
an agreement -- other people, John Pex's statements --
actual actions of people, in short, showing perhaps the
credibility of that kind of information.

The next thing I want to talk about would be

PET. EX 11
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that concerning the blood splatter. And let's go ahead and
get started on that, and maybe we can finish that today, if
at all possible.

The theory of the State, of course, is that
one of the shots took place outside. The, I think some ~--
Probably where that occurred, initially -- Well, two things
occurred. One is that Pex -- he just missed it, flat out
missed it on a couple of points. He flat out missed it, as
far as seeing the blood on the bottom of the sleeve of the
postal sweater. He missed that.

And the next thing that occurred was the
situation of Mohawk. He saw some blood splatter outside the
car. 'But ﬁo you remember what was happening with respect
to the Mohawk School? Right at the very start reported some
blood out Mohawk School. AaAnd, obviously, the indication, the
thought right at the start is, hey, someplace else ~- you
know, must have happened someplace else, and no other
explanation of how the blood got on the side of the car --
because he missed the postal sweater. Just totally missed
it. But checked the Mohawk School and nothing pans out with
respect to that.

And, for all the reporting done on things,
no blood anyplace else that's ever reported at all. And,
presumably, it's got to be around the street, because it has

relationship to a vehicle. I mean, Mr. Hugi may say there are

94
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1 other roads around here, but I submit to you that these roads
2 were checked; and, number two, you take the number of man-hours

3 on searches and things of that nature, you bet we can, I

4 submit, assume that there is a search of some other roads
5 and some other areas around there.
6 : ' And it had to occur on a vehicle because

7 of the vehicles involved. So their theory, I submit, doesn't
8 hold a whole lot of weight there. But, you go in the
9 direction, how they are going initially, there, and they get
10 some reports, and they are checking those things out.
11 Jim Pex then gets that evidence. Part of
12 this blood splatter evidence we're going to talk about here
13 will be dealing, a couple of times, with some other things
14 that will be coming up.
15 One is, as a result of the Mohawk School
16 situation, we have some interesting things that have occurred
17 in their theories. One is they have work done everyplace -=-
18 let's see. Oh, here it is -~ work done everyplace, trying to
19 get a gun that, apparently, has just simply walked off,
20 with as thorough a search as you can possibly do, and were
21 not able to find anything.
22 I suggest to you what happened is that those
23 guns didn't walk off -- or that gun does not walk off by
/ 24 itself; it walked off because somebody carried it off. And

25 that was the person that has been described by John Hales,
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Hilliard, Diane, et cetera. Aand the person has never been
contacted, never been found. That person has never been
found -- ever. Ever. Just threw the gun off. He just says
"threw it off." Well, they checked up and down within the
vicinity.

Did Diane Downs take off running down to
the water or take off running to bury it someplace like that?
We know for a fact these are the shoes she was wearing. Jim
Pex tested them just as good as he tested everyﬁhing else she
was wearing and everything else around.

Do you remember, we already talked about
the shirts -- nothing there. Also indicated he found nothing
of any value at ail with respect to the shoes. Nothing. Any
scrapes, any substance, any mud, any tracks, anything --
nothing at all., Nothing.

We do know, though, and we've talked about
this briefly, so I'll try not to repeat some of this. We
know he did some testing as far as the source of the blood.
We've talked about the pictures, how they came back. The
blood stains on the doors, he's only taken one, not the rest
of them. And he has the tadpole drop that comes back in a
different area than the other stuff.

I submit that it's more logical that --
because he has shown they come from different sources,
different locations =-- that they come from basically a

PET EX 11
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situation involving the sweater. We've talked about it, since
it 'has been so abused, as far as cleaning the sweater, the
things of that nature.

Let me indicate the, what it appears
occurred. The bottom of that car, we're looking =~ The
bottom of the car, here, and the door being opened -- In fact,
in fact, if you look cafefully, you can even see some of the

additional blood droplets in this picture, even though the

blood there, some smears. Some other parts of it that you
can't really see blood, but you can see'other droplets, even
there, from this picture.

But the important thing to look at here is
we have the blood down here. There are some other pictures
that show it's even more pooled. This is much later, where
it's a red portion around it -- much more of a less coagulated
perhaps, éppearance. But you have at least a location of
that being over in that particular corner.

Now, I submit to' you what occurred =-- which
is much more logical, as far as the facts, and then we'll
test them with what was discovered by the investigators --
is that then they go out on the scene and, well -- or Diane
Downs, everybody is going out. We have had the run, this

lapse of time, little path.

Diane Downs goes up Marcola

PET. EX. 11
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1 Road, Sunderman Road. She comes to the corner up there and
2 doesn't just turn around and comes back; she stops there
3 because ~-- in fact, it has to occur there, has to be a stop
4 there because Cheryl gets down to the floor, and there is
5 some movement with respect to the sweater. She mav have
6 pulled it up there. But there is also some tuckinag-in. We
7 know that this may have been tucked in underneath there. 2nd
8 I'll get to you why in just a second.
9 The, they are up there at the corner -- In
10 fact, she had indicated, lonag before, to the officer, the
11 detectives, and it was not refuted, tha£ she indicated to
12 them that, up at the corner, she had talked, they had talked
13 for a while up there. They just had never talked specifically
14 about what had taken place up there. 1In fact, even, if you
15 will recall, when they did the trip with Doug Welch and
16 Detective Tracy, there were some conversations at that time
17 that they were going faster, at one ooint, and they slowed
18 down at a number of other points -- more than one. They were
19 going -- let me -- Have that just reversed. They were going
20 too slow, at one time. I'm sorrvy. BAnd she said to speed
21 up. But there was more than one situation where she had to
22 tell them to slow down.
23 Thers were some other vehicles on the road,
24 and they didn't want to be an impedance. Went to the top
25

and turned back down. They hadn't even explored what occurred
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i up there. And it's important not to fault Diane Downs for
2 that because, as vou recall, the witness that testified about
3 that ;— Douag Welch ~-- indicated that they did not indicate
4 to her the purnose for, the entire purpose for their going
5 through that. There was no way for her to know that she
6 should indicate more specifically what had occurred up at
7 that particular area.
8 But she had told them before that that,
9 in fact, occurred. They got there at the, there. They
10 stopped. Christie -- checked Christie and a little bit of
11 Danny =-- basically prettv much going to sleep. And then
12 || Cheryl goes down in to the, into the floor. She's able to
13 sleep down there.‘
14 And I suggest that she curled up in this
. 15| %ind of an area, maybe more on her left side, in that area,
16 which is something you might exnect -~ instead of a child
17 curling up, facing the front, her back more towards the seat,
18 you might expect them to go in theres and curl around that way,
19 with her face more towards the back with, then, this like
20 this (demonstrating) and probablv being curved.
21 And you probablv have -- then you have this
22 || sleeve under there, Diane then also tucking it in so that
23 || she's basically warm.
) 24 Now, there has been some indication by

25 Mr. Huai, in his argument, that a person couldn't see that
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there was a child there. 1It's pretty clear that you could
see a child down there -~ real clear -- head, there is a
portion of the legs, the arms. The child is much bigger than
the postal sweater. That, youcan see. It's, that's not a
correct assumption.

What occurs, then, is he, he's in the car,
and either the first or second shot inside the car goes in
this direction (indicating), right here. 2And we don't know
but that that occurred either with either one of these because
Mr. Pex has never luminoled the inside of that vehicle, never
searched it for blood splatter. You never heard it from him
once, even though he keot bringing it up, kept talking about
these occurring inside. The blood splatter is from out there.
Never indicated that they found the blood up there in the front
of the car. Never even loocked for it.

If they looked for it, you know, they may
have found it. Maybe they did. We didn't have Mr. Pex come
back the last time.

What occurs is she is, then, shot. And at
that ﬁime she then maybe rolls up, because there is vain,
either in here or this side -- rolls over. And at that time
it would be pulling, then -- I'm not doing this very well.

It would be pulling this across, over, further., But it still
is underneath her. Ckay.

Now, there are different ways that this could

PET. EX. 11
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occur. If vou have -- done it one varticular way, here. If
you have a -- The reason, the reason I wanted to do this is --
the way I was doina it right then -- if you can see, I want

to get around this way -- Real important.

If you have it this way, where the holes
are lined up with the sweater and they have a sweater across,
underneath, the sweater is too far over, the sleeve is too
far over. It is going to then have this entire portion in
the blood.

What is more likely is, if she is down there,
you then have this particular portion =xposed, on her, not
being kept warm. And, if you are tryving to make sure that
yvour dauchter is Qarm while she's sleeping, vou're going to
try and cover that un. And, if you do that, what you end up
doing is having this over here, which then covers all of her,
which brings this underneath her.

And it may not have fallen under there,
initiaily. May have just simply been over here, just lying
there. But then, when she reaches, lifts up to go to the
other side, this then is broucht underneath. And, if you
note =- you can do this in the jury room -- you'll note that
this brings it almost exactly where the wound would be and
where the blood would be in the side of the car. And then
it's simply a matter of Shelby Day pickinag up the child. And

she either turns this way or that, picks it up =-- and this

PET EX 11
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1 way it's easier, with the weight on it, than here =-- comes

o down, slides down. And it would be going in that direction.
3 The thing that is even more interesting is
4 this: that she, more likely than not, was turning back in

5 this direction. You know how we know that? Because this:

6 You have, on the side of the car -- Let's assume this is the

7 side of thg car, here. And let's, let's do it this way so it's
8 really more like it would be, front passenger seat of the car
9 is going this particular direction. Okay.

10 You have the door panel down here. You have
11 the rest of the car all over here -- because it's not open.

12 1| It's only open at the door -- complete side of the car, here,
13 all the way up to'the top.

14 Over here you have the door owen. And,

15 of course, the rest of the car there.

16 Now, what we have is this. We have pretty
17 clearly a -- I submit, from the expert testimony, this: that
18 it is more 1likely you're going to get strays from a flin.

19 This is even setting aside this 12-, 18-inch gap. You don't
20 have the common source of a bullet. What you have is that

21 variance of 12, 18 inches, with pretty firm stuff on each

22 side, the tadpole on the top end and the stuff from the

23 aluminum thing on the bottom.

24 Now, what you have, then, is the complete

25 area covered. I mean, if blood is going to fly, it's going
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to hit someplace, of course -- the stuff at the bottom, if
it happened at the scene, hospital or, at the scene, on the
doors, the aluminum -- Didn't find any on the counter. So
they have got to say it happened someplace else.

But it's also possible the blood splattered,
up at the hospital, on the ground. And, according to some,
there was so much blood there, you could never go back and
check there, anyway. But it's possible it occurred there.

But what happened is this: is that the
strays are only off on the right-hand side, off on this side.
If -- This is assuming it's still the same source. Okay.

And this is, if its ballistics -- and we had Bart Reed
testify if you had a group of six to eight inches splatters
that are -- and, in fact, even the test verified this -~ you
would expect, during the temperature dron, this, to see our
splatters. But vou don't. You don't see them anvplace. Not
at all.

If it's a stray, it's more likely it came
from a sweater because of its irregular patterns, especially
if it is dropping. And I'll do it in slow motion (demon-
strating), 1if it is dropping. And the lady is not just
stoppring, she's turning at the same time -- flip. And it is
brought over this way. BAnd you may lose them on this side
because there are no strays on the left side. There are none
because, if there had been, they would have been in the car.

PET EX 11
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Nothing at all there. That's a further indication, you see,
of what occurred.

The, what can occur, with respect to any
examination like this, is that, is that you say, well, how
likely is it going to be that the sleeve is going to leave
it right there? Well, we, that's the reason we did those
tests. 2And it appears to be pretty likely. Mr. Pex did a
series of experiments. And one of the things that we're real
concerned about is that, that he did it, number one, with
anitcoagulant blood, which makes a real difference. And, in
fact, it's real obvious, when you hear the testimony here --
in fact maybe some of you picked it uo as we went along --
that the reason fof the difference bhetween the blood is this:
We had -- In fact, the doctor testified about it and also
Mr. Reed testified about it, too -- that when the blood
coaqulates, starting about three minutes into its being out
in the open, subject to oxygen, et cetera, the blood starts
to separate. It's not a matter of it simnly coagulating and
becoming hard or concrete; it separates. And a portion of it
turns into, like, a serum or nlasma that is more watery-like,
not as thick, et cetera. 2aAnd it appears, based on the testing
that was done, that that may continue uo to at least 20, 25,
30 minutes and become so hard it becomes, instead of larger
drops, smaller drops.

But the thing that is disturbing is this:
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1 When you look at this in evidence -- 29 -- and then you see
2 how much blood is on the end of that sleeve, it's not very
3 much there (indicating). 2nd some of it is bare. 2nd vrobably
4 comes up to about here, about to here. And same on the other
5 side, about to there, probablvy at an average of half-inch,
6 maybe three-eighths of an inch, going across there.
7 Well, you have Jim Pex who has rendered an
8 opinion. And I suggest to you he's probably not going to
9 changg it.. It's an opinion he's held for a year, at least.
10 Grudgingly, he's going to release it. And I submit that that's
11 where he got a little argumentative and, in defense of his
1i position.
13 fhe thing disturbing is that, if you take
14 what he did, you take a sweater and vou put about one to two
15 inches of anticoagulant blood on it and then vou just swing
16 it or flip it against a piece of paper, even Mr. Reed said
17 you would expect to get something like this.
18 Guess what we're saying is that Mr. Pex
19 knew what kind of result he was going to have before he even
20 did it. He knew that, if he did it that way, that was, that
21 would support what he was saying all the way along, because
22 || they didn't really match. He wasn't thinking as far as
23 different thinos that might take effect, because his thought
24 was not so much, I submit, to find out what, in fact, occurred;
25 it was more to just éimply support what his position had
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1 already been.

2 There were a lot of things he missed. You
3 know, they did that -- We tried to get the aluminum guard that
a4 || was similar to Exhibit 10 -- that's the aluminum guard we've

5 talked about -- and ended up getting the big rock guard.

6 Maybe, maybe that's what happened to the State: They did

7 their experiment to the rock guard, too. They had in there

8 an aluminum rock guard they could have done a test on any

9 time, any time they wanted. They had an aluminum rock gquard
10 to do a test on exactly like this one =-- exactly. It's on

11 the other side of the car, sitting there -- in their

lé possession, their control -- for them to do with as they

13 wished.

14 He missed the sleeve. He missed this. He
15 did tests that he knew what the results were goinq to be.

16 He was real committed to a position he had taken. But we

17 know for a fact that that is not, in fact, what occurs when, you
18 use the coagulant blood. And, boy, what a difference. What
19 a difference that is. What a difference that is (indicating).
20 This was the one -- You recall there is,

21 in the picture of the car, there is a little pool of a blood
22 splatter on the top of the, that goes above the, above the

23 aluminum rock guard -- "13" -- around here. And notice, if

24 you look at these, éll the same -- redundant. They vary, of

25 course. But, when you get back, vou'll see it, that some ~-=-
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¥ like in here, there was nothing that spilled over right around
2 here, when it's dropped once against, causing it to flip up
3 at the same time, basically lift it up the same way lifting
4 up a child and turning, that you basically have it end up
5 just about the same height.

6 You know, here's about the rock guard, and
7 you would have some spill over into it, stop exactly like the
8 other side of the car.
9 Yet Mr. Pex is not willing to concede that
10 that might occur. But, then again, when this stuff comes in
11 evidence, vou don't have Mr. Pex back on the stand again.
lé That's =~ Perhaps, perhaps his conclusion would have been this:
13 It might be just és likely, in fact, that it might have been
14 the blood from a sweater. That might have been his conclusion.
15 This is done, of course, after Pex testifies. Marion Vaughn
16 donages her blood. And Bart Reed works out of Portland. The
17 evidence is clear. Some logistics during the lineup. And,
18 as the trial progresses, you get over things you hear.
19 I suggest to you, after Mr. Reed testified,
20 the State'still could have continued through that week, that
21 Friday, you know. I suggest that Mr. Pex was doing a lot of
22 {| experimenting. He learned about that. He kept coming back.
23 He certainly knew they could bring people back. They brought
24 || back Mr. Pex at least three times, I believe -- although I
25 might be incorrect on that ~- at least three times. And there
PET EX 11
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1 is nothing stopping him from being brought back a fourth or

2 fifth time.

3 I would suggest he was over there in his

4 lab -- hadn't been doing it before -- kept shrinking blood over
5 there. He might have gotten some real blood over there, and

6 maybe he did the test right, for once. And, if he did it

7 right, you know, what were the results? Why didn't he come back in?
8 Suggest the reason he didn't was because, in fact, it is

9 consistent with that. Mr. Reed was being pretty honest,

10 appeared to be pretty -- not very argumentative when Mr. Hugi
11 asked him the question we started out with this morning that
12 cleariy assumes a couple of things that are not true at all:
13 assuming the souree of the bullets and assuming the door --

14 which is arguable -- and the other one being from the same

15 source. Mr. Reed answered truthfully if that were it, then
16 it's more likely the ballistic situation would be the answer.
17 But that's not true -- I mean, it's not in evidence.

18 Mr. Reed didn't point that out to you and

19 say, "Look, hey, you're missing the boat." That's because

20 || Mr. Reed was being real objective and forthright. Aand if

27 Mr. Hugi wants to ask the guestion, that's okay.

22 The other exhibits, showing the same kind of
23 blood. This was a little bit higher. And same, with resPéct
24 to this one -- and this one, also (indicating). 2and you'll

25 || notice that each of them, either fine specks of blood, when
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compared by Mr. Reed -- and, once again, I guess I can't say
this enough, is that this goes uncontroverted, absolutely
uncontroverted -- when you compare this and the rock guard done
by Mr. Reed -- and it was Vaughn and myself -- it is uncontra-
dicted that they are basically the same and are éonsistent.

In other words, it is uncontradicted that the
sweater could have done this, because Mr. Pex has not come back
to indicate anyvthing to the contrary.

Now, one other thing. That is "scientific-
methodology" bit. That sometimes can lead you astray a little bit.
And we talked about, a little bit, the ballistic situation is
different than, perhaps, a sweater. And the sweater can vary.
It can be twisted -- may vary. Same amount of specks, but it
can vary -- the sprays or whatever. BSo it's not as controlled
as ballistiecs.

Now, the -- So sometimes what can occur --
and we need to be conscious of this -- is that it's one thing
to predict how something will occur in the future -- You see?
Like, for example, the odds of me dropping a quarter on this
spot right here, you know, say, would be pretty remote -- real
remote. And so, scientifically, you do a lot of experiments.
You toss quarters out, like that, and scientific things. Well,
it's not very likely it would land there -- maybe once every
thousand times.

Now, that's predicting. And that's, to a
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De fendant's Closing Argument' llOL
certain extent, what Mr. Pex is doing when he says, "No, it )
couldn't really occur," you know, even though he hasn't looked
at this, but -- "Couldn't really occur."

However, what actually is occurring is this:
If you throw the guarter out, it lands at a particular spot.
There is no question but that it has landed there. However,
if someone goes to Mr. Pex and says, "Hey, it landed right
there. That's where it was," if he does his tests, Mr. Hugi
could come in here and say, honestly, that we performed a
great number of tests and a lot of them were over here, over
here. It is extremely unlikely that a quarter would land righﬁ
where Diane Downs said it is. You see how that and the
statistics and the'argument can mislead you? It really can,
because that is not the issue. The issue, clearly, is that --
you are right -- it's possible. It could land there. That's
right.

That's exactly right because it, in fact,
did. And, in fact, that is, to a certain extent, the response
with respect to the blood splatter, too. It's clear. And,
comparing the rock guards which we have back there -—- I don't
need tq bring them out -- that, yes, in fact, that blood spot
could have gotten on the side of the car because of the
sweater ——.something Pex has completely missed, completely
overlooked.

When you see that -- and all we're doing is

DT L\ 141
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m

just talking about just the order, just which is more likely than

the other, just leaving it even. And then you add onto that, if

you, this way, you add onto that the fact that, that the 12 to

18 inches, you have a flip, you have blood leading from more than

one spot, you pile that up there; you also pile on top of that

the fact that you have one blood droplet taken ffom the door
when there are many more there; you also have piled on top of
that ~- don't forget you have piled on top of that that the only
thing that makes that work is that they also have to take care,
it's important that the sweater remain on thé back of Cheryl,
going to the inside, to the outside, stiil remaining not only on
her but basically the same place, staying on the same place.

And I submit to you that, in weighing -- not
even talking about reasonable doubt -- I would submit to you
that. the greater weight of evidence is that it was not caused
by back-spatter at all; it was caused by that sweater.

This might be an appropriate time -- I'll be
a little longer.

THE COURT: Very well. We'll recess until
10:00 o'clock tomorrow morning.

Once again, I'd ask you not to discuss the case.
(Whereupon, at 5:00 p.m.,
proceedings are adjourned for the
day, to be reconvened Wednesday,

June 13, 1984, at 10:00 o'clock.

a.m.) PET_EX_11
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S :

TUESDAY, JUNE 12, 1984, 1:30 P.M. EUGENE, OREGON

PROCEZEDINGS

THE COURT: Mr. Jagger, you may continue.

MR. JAGGER: Thank you, Your Honor.

This iswork -- A lot more of the same. Okay.

This is not easy. These things are never
easy, no matter whether the case is driving-under-intoxicants
or a case such as this that has serious, serious implications.
No matter what the case -- and none of them are easy. It all
takes work to get through. You got to think about this stuff,
And I probably am going to take a good part of the afternoon,
if not the rest of the afternocon, so -- just based upon what
we have left to cover. So maybe a couple of times we may try
to mentally stretch ocurselves.

And, if I can feel us start to get tired, I
may have us try to do that, because still have some more
things that, at least as far as we're concerned, are very
important things and some more things that we need to talk
about.

Let's dive intoChristieright now. Okay. We
have -- and, hopefully, we have situated things around here so
we can grab them while we're talking and I can show you what
we're talking about first-hand so we're not making any

mistakes. Okay. PET. EX. 11
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The comments Mr. Hugi made, how he feels =-- think
words are prétty close to how incredible, how incredible it
would be for Christie to say this if it were not true. And 1
want you to remember those words: How incredible it would be
ifCChristie were to say things that were not true -- because

she said things that were not true. And, yves, how incredible

_that is. And, yes, we have some reasons why that is. Okay.

Those are -- I submit that goes beyond theory,
like the discussion we had with Dr. Hawkins. It goes to fact.
And I think probably within a half of an hour or less vou will
see what I mean.

For instance, Mr. Hugi was reading portions
of a transcript, the transcript of Christie Ann Downs. Aand
we're going to explain again, quote, unquote. We're going to
supolement a little bit so we have a complete picture of
evervthing. 'm going to submit things from direct examination
and cross and put it up on the board to, to see if we have
done right. EBe said the ballistics support her. No, they
don't. Ho, they do nct. He may be able to come up with one or
two or so that mav, in an indirect sort of wayv. But, nc, thevy
do not. He said, "Which one do you believe, Christie or
Diane Downs?" That is a, that's getting to the cuestion before
vou discuss what the facts are.

So let's talk about the facts first. The, the,

I gquess =-- I tell you, before we do that, thereppy ¢ne11

ImY,N
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other thing I want you to think about: emotional things. I
want you to, first of all, identify these things, first of all,
because I want us to realize and to see how erronecus semotion
can be. And so I want to identify the most emotional times
idzher testimony.

One is, is =-- Think back. I mean, really
just try to put yourself back when she was testifying. And
it was real, it was quiet in here. It was real quiet. Do
you remember how quiet that was? And do you remember the
letter situation? Do you remember the two envelopes? We
opened them up. And they said -- I've forgotten the exact
words. They are in evidence. Both of them indicated her
mom was responsible. And we had some discussions about when
they were prepared and submitted. And we'll get into that and
when that was.

Mr. Hugi was quoting some things in the
transcript but did not indicate, in chronological order, how
they actually mesh with the ballistics and our expert, factual
evidence.

So identify, if you can, the letter-opening,
how you felt then. And, boy, it was pretty impressive. It
was quite a show. And I don't mean that =-- That comes off
kind of disrespectful. 1It's more of a -- it was guiet, guiet
in effect. So let's identify that. And let's deal with that

and the words -- I think I'm going to put up here that -- help
PET. EX. 11
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identify this == "No. l, saw, Christie saw Cheryl get shot."

| Another situation is the trunk, And that's
a little vague, as far as between =-- not totally vague, but
a little vague, as far as how far you -- She saw Diane Downs
gg to the trunk and back. But in fairness to her and to the
State's case, probably seeing her get out and opening up the
trunk lid. And that's probably about it. So we've got that
trunk. Let me put "open" -- and kind of describing lines
for some direction ~- maybe not.

No. 3 =-- Right here, I'm going to add another
word, here, the word "sitting” because she's saying that
Cheryl was sitting on the front passenger seat. Okay.

Christie savs she saw Cheryl get shot énd she
saw Cheryl sitting on the front passenger seat, facing

forward when she was shot. Let's even add that so that we're

» really exact as can be -- "forward." And I want to put a

little asterisk by this because that is real important.

The other thing I want you to keep in
mind is what Mr. Hugi said as far as his theory is concerned,
and that is that the first shot of Cheryl was when she was
on the front seat. Okay. Assume the car is heading in your
direction and she is in the driver's seat, and Cheryl is
sitting in the front seat. And she sees her mother start to
go shoot her. And she doesn't dive out the door that way

or against the seat but, instead, dives almostf%§&§2§1§way

DNA-Motion-000180
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1 || from Danny or Christie, towards the front seat. Ee's got to
2 || have it that way because, of coursé, that's where the bullet
3|| was. But it's a shot arcund this direction, I guess. Yee:

4 || that in mind. 1It's real important. Andé I'll indicate whv
5 in‘:just a little while. 2And I think it's the only thing that
6 || Mr. Hugi can say to conform to that portion of Christie's
7 || testimony, of course. And we'll deal with that in just a
8 || moment.
9 Next one, No. 3, is Christie =-- Let ne put
10| a, let me put 2 "CR," I guess, for "Christie." Christie was
11 || sitting behind the driver's seat. Okay.
12 No. 4, she indicates the shot came between
13 the seats. And we talked about the hole -- whether or not it
14 || just went all theway across or whether there was a holse
15 || between the seats. And she said¢ it was between -- the hole,
16 there.
17 And, No. 5, she said, she was saving that

i 18 || Danny's head was away from her or towards the window. And
19 || that's not exactly what she said, but I'm using that, as far
20 || as the directicn. BEut she indicates that kind of a direction.
21 I'm going to put a "B" over here. I'm going
22 || to put a "B" over here, and I'm going to put a "B" over here.
23 || And this stands for "beach." And that will be more clear in
24 || 2 little while, why we put those here and not other places.
25 She also said that, that, beforePfleBfedd --
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_ 1 and I'll put at "B" by this one, too. =- they had dinner at
2 the grandparents' house. Remember, they got off frem school

and stayed there until Diane Downs gets off work. And they

w

- 4 had dinner. But "She had dinner at GP."

And I put down -- I'll put down "CH and

n

& Danny, question mark" -~ their discussion in this transcript
if 7 | about that they get shot, whatever, or however many times
8 and, then, the person doing the shooting stands up prior to
9 || Christie Downs' being shot. It was =-- Well, I think the actual
10 words she used was "She standed up," but, you know, "standing
_ 11 up" is cbviously what we're referring to -- "standed,"
12 different kind of terminology. And I'll put "Stands up"
13 because it will make more sense to us, but "standed up."
—_ 14 And then the next thing was that of, you
15 know, the mother -- "Mom 'R'" =~ for "responsinle." Okay.
16 Let's, let's look at that, then. And let's talk about the
m 17 first one first.
18 : She saw Cheryl get shot. And I guess, to a
19 certain extent -- Maybe we need to take No. 3 first., Let's
20 take No. 3 first.
T We know for a fact what, we know from
22 Diane Downs' testimony that they were at the beach the week
23 before. And we know that they went over to the beach in a
24 particular order, and they came back in a particular manner,

25 as far as how they were seated in the car. A.n%é_? é-:)?c)ﬁ that,
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T 1 || on one of those trips, Christie was, in fact, behind the
» 2 || driver's seat. But we also know for a fact that Christie was
3 lnowhere near the back seat behind the driver's seat. And vet
[l 44 she said she was. She was behind the passenger seat -- that's
. 5 acébrding to Mr. Pex.
6 We have, we have above the back seat,
I 7 || passenger side, we have blood splatter, all -- oh, in fact, it
-~ 8 || was blood-typed also consistent with Christie.
9 Do you remember? We talked about the back
~ 10 || of the seat, there, the, the wounds that she suffered
i 11 || (indicating), one coming out of the back. And then she would
_ 12 || have been -- Do you remember the more solid red mark at the
13 || back of the seat? Do you recall that testimony?
Il 14 So we can -- In fact, thers was some
m 15 || testimony that smear there potentially might have been frem
16 || the wound on the hand. Do you recall that testimony?
N 17 3 There is no guestion in this case that
— 18 || Christie was behind the passenger seat -- without cuestion.
19 || Without gquestiecn.
I 20 She, one thing I guess we really should add
i 21 || here, too, is that she said that -- Well, this takes care of,
22 || actually, both of them. We know that she was not behkind the
23 || driver's seat. Absolutely impossible. We also kaow this
i 24 || for a fact: that sﬂe was not sitting. She was more in the
25 || position that Diane Downs recalls, looking thro@gl. g€hatisicde

DNA-Motion-000183 —



[ De fendant's Clesing Arggment 9

1 window panel and seeing her. She was more in a laying-down
2 position.

3 When she was shot or maybe just before

4 shot or whatever, she was raising a little bit on her side,

5 b&f she still is basically in a laying-down position. We know

[i’f (A that because of the position of the blood stain, of course,
7 but we also know that from the manner in which the shots took
8 place with respect to Christie.
] These =-- I would hope that -- but let's bring
10 it up anyway, because I can feel things gquieter. don't
— 11 know if that's talking about the evidence or whether or not
12 it's because I'm holding this (indicating), but, if that's the
13 emotion, then maybe we should address that.
14 We've been here for a long period of time,
15 and I'm really asking you to decide this case upon some facts
16 not affectad by emotion because, when that is done, when we
171l don't go around and say what a bad mother she is and, you know,
= 18 and she had an abortion and she's a surrogate parent =-- I
19 suggest when we do that, then we make an error or at least

20 || the likelihood might be higher. And I guess I want to stop

— 21 us right now and make sure that what I'm doing right now is --

We're talking about something serious, but also I want us to

N

23 learn as much as we can from the facts. If it is emotional, let’':

24 not be shy about it. Let's think about it and racognize it's

25 there so it doesn't affect our thinking. PET. EX. 11

DN 1 .|
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Defandant's Closing Aragument 10

1 With respect to Christie, two bullet shots.

2| One lodges inside, éoes not go through. The other one goes

3| through. Okay. But it's interesting to note, from Mr. Pex's ‘
4 || report, as we reviewed it with him and also the testimony :
] théough this particular model dummy -- whatever -- how that |
6 ]| occurs. We're able to identify the one that was more likelvy

7 || than not the seconé shot because that's the one that goes

8 {| through the hand. And Mr. Hugi wants to classify it as a "defens
9 | wound" -~ up, as a defense. However, a defense wound you would
10 || expect to be like this (indicating), to fend off the blow.

11 That is not what this is. You take a look.

12|l And I don't have a picture with respect to the hand, but it's

13 || more in the nature of a cover-up, a reflex of hurt or

14 || sensation and then cover-up. It's not a defense (indicating) =--
15 not a defense.

16 ~ Maybe either way it's not terribly important,

17 i| but it's just important for us to discuss each and every thing

18 || that =~ If the bullet went through the hand, then you get the

19 || tumbling effect and entered the bcdy. For various reasons,

20 || it expends, you know, more energy through the hand, the

21 | tumbling, et cetera, and lodges in the bedy. That's the second.

22 The first one doesn't have that and goes

23 || on through. But let's look and see what we can learn from

24 || that.

25 The first one -- They both enterppppgrxipmately

- DA Meten-B60455——
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the same. The one that exits is above the cne that lodges,

but not by very much -- approximately an inch-and-a-half,
according to Mr. Pex's report, his testimony, et cetera.

Now, what causes that? What causes that,
iﬁ:all fairness, is two things: one is either the weapon
being, say, at this angle and then moving down, like this,
more of an angle -- for example, going forward -- or it can
also occur by the weapon being approximately the same position
and the body moving up maybe a half inch or so.

The other thing that's important is the
angle. For me to -- Bill, if I could have that table there.
If we could bring it around and I can -- Thank you.

THE COURT: Thank you, Mr. Hugi.

MR, JAGGER: It's that one here (indicating).
And one other is at an angle, approximately like that. If
she's sitting, the person who shoots her 1is going to have to
do it in a pretty strange position. But, if she is lying
down on her side or whatever and sleeping on her side -- that_
is the kind of situation, of course, that I would suggest is
much more reasonable -- and then a reflex of cover-up.

The additional piece of evidence is this.
The area was luminol-positive, wasn't it? But you didn't have
a situation such as sitting like this =-- blood splatter and,
blood splatter and then a portion without any. You recall

testimony of Mr. Pex, although he didn't make a specific note
PET. EX. 11

DNA-Motion-0001386
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- -4 e O
1 of this, as perhaps he should. But, basically, it was pretty
~ 2 much luminol-positive around this entire area.
3 And I would suggest to vou a lot of what --
(0 4 || With respect to expert testimony, thev do some things and
. 5 anéicipate some things for us, bhut, with all dﬁe respect to
6 || experts, a lot of it is real logical. And, once we understand
1 7 the process and the things that make someone an expert, we
8 || can pretty much draw the same kind of conclusions.
9 Where we really are benefitted, to a certain
[ 10 || extent, is -- with experts -- is where -- Not all the informatior
il 11 that we can attain is attained within the courtroom. Such as,
- '12 for example, Dr. Bawkins. Thev do have a lot of tests and a
13 || lot of reports and testing on perception and unconscious
i 14 ransfer that we cannot do in the courtroom. S22, to a certairn
. 15 || extent, that kind of test is more helpful. To a certain
16 || extent, we end up having to rely upon those more because we
17 || can't do that ourselves.
18 But we can =-- This is more logical. What is
19 || logical? Sitting up, of course, vou have a loss of some of the
I 20 || area here =-- just the arm. The bodv just doesn't allow it.
21 || But, when they are lyirg down, of course, then you have, then
22 || the area is oren and free to receive blood splatter.
. hiss So my suggestion to you is Christie saying
; 24 || she was sitting up is not supported by the ballistics, the
! 25 || results of it, in the car or anyplace. She was RBT Eitkling up.

DMNA _Maotion..000487
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And I submit that's a reasonable conclusion. So that is why

we've done that.

L —

Now, the next point is this. If Chris+i
was not sitting behind the driver's seat, how was she going to
sé; Cheryl get shot? No way, becauseushe is lying down. Even,
say, up on her shoulder ~-- give it that -- behind the passegger
seat, she, number one, is not going to see Cheryl sitting up
in the passenger seat. She definitely is not going to see
Cheryl lying down between the seats.

I would suggest that we could, then, at that
point indicate that she did not see Cheryl get shot, and she
did not see her sitting there. However, we can go further
than that because =-- this is where the prosecution gets in a
hole =-- because they can't exclude too much of Christie's
testimony because, you see, that then supports what we've
been trying to cover. And that is that, through suggestion,
for whatever reason, persons sometimes genuinely believe
something that is not true.

And I suggest to you, if somebody believes
something and that belief is pretty grievous, then they are
going to show emotion from it, too. That's real logical.

: With respect to Cheryl -- This is the cne
we're using for Cheryl (demonstrating). And we have a bullet
wound here and here) And we know that this is the one =-- Our

position is this is the one that first, this isPgle Badq of

DNA-Meotion-000188
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Defendant's Closing Argurment 14

course, that lodges in, that lodges in and has to be surgically
removed.

This one right here is the one that actually
goes all the way through. And, of course, the bullet then
iscin the bottom corner, right corner of the wvehicle.

Now, before, when we talked about blood
splatter -~ and we'll do it again later on == but they had to
do this.

With respect to Cheryl's shirt and also the

sweater -- we mewe went through this before. We put this on
the back -- with respect to the holes =-- to match them up.

And then we put this sweater on, with respect to the holes
there (demeonstrating), right here. aAnd we talked before about
the improbability of her being down between the seat in that
small vehicle with this just draped on her with the sleeves
wherever they may be with these bullet wounds matching the
shirt almost exactly =-- maybe, maybe a fraction of an inch off,
just -- And this sweater stretches a little bit.

We talked about the improbability of this
child being shot in the corner, getting up, having the seat
there and grabbing whatever, to pull this on, to get up and
move around, then to open up the door to get out and to crawl
down and get down in this position in such a way it could
be shot without the sweater moving.

And now what has happened, bqﬁgﬁqg&oﬁ this,
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neither is =-- We have something even more improbable, and
that is she is up here in the seat with the sweater in that
cposition; and ‘_M:. Hugi would have you believe, then, that she ‘
could be like this and, someone coming from the driver's side,
sh; sees it, instead of going in that direction, she heads
right down there, gets shot on the way down. And we have
this added movement: down there, back up again, open the door,
stretchi:.xg Ot;lt the arm to open up the door, goes outside and
gets shot again.

I suggest to you that's next to impossible
because it's just, there, nothing is keeping it hanging on.
I suggest that points to her, having her remain on the floor

exactly as Diane Downs has indicated previously.

—— A

She did not see, she was not in a position
to see, nor does logic dictate, that she, she saw Cheryl get
shot. She couldn't see her sitting, going forward. Is
impractical, impossible.

The trunk opening -- We'll leave that there.
I think, for the most part, what she says, you know, is
feasible. She could be lying there and hearing a trunk open.
And that's some added stuff that she has said.

Shot between the seats. That's, that's

feasible. She could be aware of that and conscious of that.

Dinner at the grandparents' house? No.

As a matter of fact, that didn't happen that 4&FT. E)Xdde Downs

NDANIA MAotinn. ONON10N0
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has indicated it did not happen. They went straight back to

their house. Willadene Frederickson -- I don't remember if we
asked about that or not, but let's leave it. It's unrebutted.
Basically they did not have dinner at the grandparents' house.
Tﬁ; grandparents had somewhere to go that particular evening.
They did not have dinner there. They didn't. She's wrong
about that.

However, they did have dinner there before =--
a week before. They had gone to the beach the week before.
The beach, different, different position. And, obviously,
we know at the beach situation there was a lot of going back
and forth with respect to the trunk. We alsoc have some
evidence that Kristie saw a gun in the trunk.

As far as No. 7, she says that this person
stood up? "She standed up." In fairness to the State, that
probably could mean that probably got up higher than was
before or something like that. But I submit that =-- Actually,
I want you to leave that word, though, because there is another
interpretation that may be what she saw: The person, in fact,
was standing up. And we know that could not happen inside
the car.

This -=- right here (indicating) == is a
real-big word, especially when we line it up with a couple of
other phrases later on.

One is, one is Diane Downs' #skiménki, and

DNA-Motion-000191
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15 || "face."

2 testimony.

4 we'll get to in a moment.

5 pushed back,
6 in fact, you
7 Downs was.

8|| was shot.

10 || incredible.
11
12
13 face (marking)

14

16 || a little while.

17
18 || indicating, of course,
19 So what do we do with that?
20
21
22
23 || were not, in fact, true,
24
25

the next one willbe Christie's, through Carl Peterson's

And she indicated that,

And you know the terror that would go through a

person in that kind of a situation has to be pretty

She saw her child being shot once, maybe twice.

you are inside, about all you would see would be a person's

And then we'll tie in this word, this phrase in in

Defendant's Cleosinc Arcument

But let's put down "A," here., "B"

But "A" is == Diane, when

stood by that car window and looked in. Ang,

can look in. You would see exactly where Christie

as she looked, Christie

But the position that -- the area there, if

"Standed up."

She was standing up. And,

So what we have left, then == she's still

that her mother is responsible. Okay.

And so the other thing we know

for a fact is impossible to have occurred.

Then, when we loock at Mr. Hugi indicating

how incredible it would be ifChristie were to say things that

we know for a fact that she did.

So the next thing is to figure out why.

For that, we brought Dr. HawkBhs$.EXAh@l, as

DNA-Motion-000192
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1 far as, as far as certain things =-- There are two kinds of
2 ideas that people, that we relate to, as far as what causes
3 || us to think things and how our mind thinks things that are
4 not true. And I divide them up in a couple ways.
) Number one, there are some things that, that
we had discussed here -- and it's pretty logical that we

don't need an expert to testify about =-- that there are things

such as leading questions. If we have faith in someone and

O W ~N o o

they tell us something, there is more of a chance that we
10 are going to believe or trust in and adopt what that person
= 11 says than if, for example, a stranger was to tell us something.
)12 So, if we see someone suggest things, through giving their
/ 13 opinions, then that can have an effect.
14 So I suppose leading questions, suggestions,
15 reaffirming -~ If you say something you're not too sure about
16 but somebody says "No," that's -- you know, everybody has
17 these situations. You come in and you say, "I went to the
— 18 store Thursday or Friday. I can't remember exactly." He
19 says, "I was there. It was Friday." And you go, "Oh, yeah.
20 That's right.”
[l
— / 21 That's another way to have, you know, your
22 mind changed a little bit: by other peovle reaffirming. The
23 || other way are some other ideas we were talkinc about: a
{ 24 recons truction, unconscious transfer. We had, had some other

25 }| things that were discussed by Dr. Hawkins. PET. EX. 11
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The, the portion that is real important --
in fact, it was brought out through cross-examination =--
Dr. Hawkins basically testified -- and I'm not going to do
this very much. We did it a little with Christie. But it was,
hé:had initially ~- and I, part of the reason I need to talk
about everything is that Mr. Hugi has a chance to talk after
I do. And, if he mentions something that I have not
anticipated, I can't stand up and say, "Your Honor, I'd like
to explain that or talk about that." So I have to anticipate
what new things he may talk ﬁbout.

Dr. Hawkins talked about these various
ideas and also mentioned that the ideas of unconscious transfer
was a situation where -- or at least one situation where you
had a room over here and a room over here, and you saw "A"
over here and "B" over here. Later on you, through the
passage of time, you think "A" and "B" are both over here.
But you'll recall -- Mr. Hugi may not talk about that, but
he indicated that was not a good example. On cross-examination
he said -- One gquick other example, because that might not
be an extremely good one, would be a person commits a crime;
ancther person is standing scmeplace else; and, later on --
and a number of people observe that -- later on, those people
remember the person standing over there as having been the
person who committed the crime.

(heading. } PET. EX. 11

DNA-Motiom-000194———
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And, as I think you know, because you do .,
know this literature, there are a number of experiments in
the literature demonstrating exactly that phenomenon.

Whether or not we have, in fact, experienced
tﬁﬁt in our own lives is one thing, I suppose. Another thing
is we may have experienced that more times than we are aware
but do not have the checks and balances to be aware that that
has happened. That's a convoluted -- But perhaps, hopefully,
you see the point, and that is this may actually happen more
often than we are aware, ourselves, because no one is there
to correct us when we are mistaken. But this does, in fact,
occur. I would suggest that, in fact, it occurs more so.

And these are things, again, that the
experts did not need to testify about but which we know, as
a matter of just human course, and that is that stress and
excited situations are going to make it more likely, more
likelihood for error. And children are more susceptible to
this sort of thing than =~ through mistake =-- than adults.
And that's why you didn't hear testimony concerning that.

I would suggest to you that, because of
the things we've seen, there are, in addition, some more things
we're going to talk about and that is, in fact, what occurred
with respect to Christie Downs. Danny Downs we've already
talked about. Weapon was approximately 15 degrees at Danny's

back. We also know for a fact, from Mr. Pex's fepof& ddd his

DNA-Motion-000195
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Defendant's Closing Argument 21|

testimony on that, that his face was towards the, the corner
window. We know that this -- it's just a copy of a thing in
evidence. We had a picture of the back of the, of the car,
this being the back seat, this being the, the seat that you
sié on. And it was luminoled and a great amount of blood was
determined to be in this particular corner (indicating).

From the evidence, we know that Danny's
single shot, the bullet, did not -~ it entered the back but
did not go out the front. Therefore -- and, again, a lot of
this discussion is real uncomfortable, but it needs to be
said. Then the blood -- where it came from, because when they
are picked up, he is picked up basically in the same position --
the blood must have come from either throwing it up or scome
kind of loss of blocod about the mouth area which then, of
course, then places that in the very position that we believe
he was in, which then, of course, is relevant with respect
to how a person, right- or left-handed, is going to be able
to fire a shot in that particular direction. And that's the
reason we bring it up.

What happened with respect to, to Kristie?
Cheryl, one of Cheryl's favorite tapes was "Hungry Like A
Wolf." They only have four tapes in the wvehicle. And we have
heard testimony to, her testimony to, that the Duran Duran
tape was playing.

To a certain extent, that is BETaBE&uhbnt

DNA-Motion-
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Defendant's Closing Argument
without a resolution -~ to a certain extent. That's why I
say we need to go elsewhere to resolve some of the issues

here.

It's, they have put about 6,000 miles on the

wa& -= no real radio. They played the tape all the time.
First time they had that. No doubt they had played it a
great deal -- "Hungry Like A Wolf" probably more than others;
no real indication otherwise -- and played at the beach.

It may even have been played going to Heather Plourd's and
back again. Who knows?

The Catch-22 is that Diane Downs' position
is that, when the car is turned off, that tape can't play.
That is proof, therefore, that Christiechwns does not remember.
In fairness to the State, they are saying that the key was
still in the ignitien, so the tape was playing. It doesn't
resolve anything. It can't. Isn't very helpful to our

deliberations, especially when we look at the cther things,

of course, that she has indicated that could not have occurred.

We know, though, that this is what happens
with respect toChristie. We know from the medical reports
that she, early on, has contact with Paula Krogdahl, perhaps
others, the lady who had been with the Childrens' Services
Division and the lady that you did not hear testify. She was
the cne that had contact with the children.

And, when we go through the mEEICE§'}Lports,

DNA-Motion-000197
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Defendant's Closing Argument 22

you are going to see that, when she had contact with Christie
Downs, the response ofChristie Downs was similar to what they
have been accusing of Diane Downs. Christie would cry, be
upset, have a terrible reaction. What Paula Krogdahl was
dﬁing to that girl, we don't know, When Diane Downs was with
her, they would be laughing, having, having a fine time. And
the medical report will reflect that, contrary to what you
have been led to believe.

We know that, in a while, Childrens' Services
Division formally gets invelved., The testimony before you is
that there was concern as far as interrogation. There was
conversation with Dr. Miller, Mr. Tracy, and that our office
was contacted. And we sent a letter, which is in evidence,
to the attorney for Sacred Heart Hospital. And neone of this
is rebutted. If it were important or if it were different
from what I'm going to indicate -- Because we offered this
numerous times, times throughout the trial. The attorney for
Sacred Heart Hospital, if it was contested, could have
testified any different. I could have been called -~ whatever.

What occurred was to get a third party
involved to make sure that things were monitored more fairly
fairly and we just didn't go in and out and the children
being damaged. Childrens' Services Division did get involved,
and Carl Peterson became inveolved in the case.

Now, the problem, with respedtEkcEXrll Carl

_DNA-Motion-000198
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Peterson, was this. If you don't actually remember something,
you take -- Dr, Hintzman, who had a conversation with
Dr. Carl Petarson -- It was a little bit concerning =--
Dr. Peterson was, is leading you to believe he's more of an
excpert than he actﬁaliy is. He indicates that he's making the
opinion based upon his experience, education, et cetera. But
we find out =-- just almost more by luck than anything else --
that he has made a call to at least one, you know, psychologist,
professor at the University of Oregon and then .found out ==
a number of them, perhaps two or three others., But we have
a situation with Dr. Hintzman listening to the conversation
later, recalling, reconstructing that what Dr. Peterson said
was it was a fall-off-a-bike head trauma -- things like that =--
which had not occurred at all. And, of course, we got that
straightened out,

But the important thing from this is that
if -- I suggest -- there is encouragement to reconstruct, if
someone will not leave you alone with your lack of memory,
then I would suggest that that is going to cause a greater
likelihood that you are going to recall things that did ncot,
in fact, exist at all. And maybe that would be -- and an
additional reascn why we had one, what we set forth in the
front page, there =-- what, in fact, occurred, because Mr. Hugi,
even in his argument, indicated that Dr. Peterson was sure

that she knew something that she had not been aPid. £X diy yet.
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He was committed to that.

He basically said that on the stand. And
Mr. Hugi indicatad that in his argument: that she knew, you
know, something. Maybe she didn't. 3ut maybe she got so
pt.;:shed -- Even, evenChristie, when she testified, indicated
that she wondered, you know, at times before, she wondered
whether or not her mother was responsible.

This was just one of them: Do vou remember,
somatiﬁe after you got ocut of the hospital and before now, do
you remember ever wondering if your mother had done this
shooting? Kind of wondering maybe she did or maybe she didn't?

Answer: Yeah.

I ask you if that is much different than tae,
you know, ;Did I pick up the stuff or not? Did I take the
clothes to the cleaners or not? I just don't remember" and
someone indicates, "Oh, no == Yes, you did" or "WNo, you didn'e."
So it's easy to slide over one direction or the other,
especially when there is something there that might be
triggered that makes you believe something happened when it
didn't. And I guess that's the thing that's =--

I mean, can you imagine actually being in
a classroom, seeing an assaulé occur -- fairly calnm,
initially =-- and believing that someone over here did the
assaulting, just an innocent bystander, when, actually,

someona else did? That, you know, you say it, SE? g u1fhink
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about it. 1It's, even when it's said and you know it, in fact,
exists, sometimes it's difficult to understand that that can
occur. But it does.

And the thing that's even more incredible is
tﬁ;t, when you say that, that's what you believe =-- that this

innocent person was the one that did it; you'll say it with

L_belief and conviction.

Dr. Hintzman indicated to me something about
a convérsation that never existed. But he believed it when
he told me. If he had been under ocath in front of a jury
when he told me, I submit he would have said it with the same
conviction and belief. And, in fact, some people can see
peovle and have them placed in other positions and say it with
conviction.

But we ha&e, we don't need the legal facts
because we actually have some specific things we can point to
so we can see what happened with respect tc Christie. She -~
Even her name, Christie Slaven. All the factors coming in to
her are that something is wrong and there is a separation with
respect to her mother. She wonders why it is that she's not
able to see her mother anymore. And her father still has
some contact =-- not a great deal -- but she wonders why.
Something is wrong. Something is wrong, and they don't just
. simply take place over five or ten minutes; they take place

over almost a year =-- many many months. PET. EX. 11

DNA-Motion-000201
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And she wonders because =-- She had reason
to wonder because she doesn't know what happened. And I would
suggest that no one, perhaps -- although we don't know that
because we don't know what Paula Krogdahl was talking to her
aﬂéut -=- but we don't know, upon a fact based upon real
evidence, what someone told her, one way or the other,

directly.

In fact, that is real interesting. You know,
when you think that somebody actually had an opportunity to
tell her flat out something to try to influence her: "Did you
know this? Do you know who that is?"

That would be something that ~-- Mr. Hugi has
claimed she would do anything to get rid of the children: would
lie, cheat -~ whatever -- because Diane Downs, in October,
was with Christie, that same Christie that Mr. Hugi is going to
indicate woke up in the hospital with such great fear and
apprehension and was just deathly afraid gf her mother.

They met, talked on the phone around October
== cried -=- everything vou would expect of a mother and daughter
who had been separated for a while -- and a real frustrated
mother who has seen things go from people talking in the halls
to interrogations to talking to phone calls to accusations
from Steve, from other people, to not being able to see her
children, to not knowing where the children are and, in fact,

publishing that she knew where they were. PET. EX. 11

DNA-Motion-000202
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The juvenile hearing, people knew she knew
where the children were at before this, before October. And,
not having contact, so close but not, not reaching, it's an
‘appropriate reaction, from a loving mother, loving daughter.
Id:October, they met -- tearful reunion. Saw grandparents,
et cetera. But, when she was asked by Christie "What happened?"
she did not take advantage of the situation at all. She
instead said, always said that she could not say. She had
promised the police she wouldn't and didn't.

She went on to say something that, in
hindsight, was probably real damaging to what occurred because
what she gave as input into Christie's mind was what was coming
from other, some other places, too. S0, to a certain sxtent,
to a certain degree, Diane Downs is at fault, in an indirect
sort of way, to what happened with Xristie and her wondering
because she went on to say that she was a suspect, that she
wasn't seeing Mr. Knickerbocker anymore because
Mr. Knickerbocker believed that she had done it; that she
couldn't go back to Arizona because all the people =- at least
this is Christief’s recollection to Dr. Peterson -- that the
people in Arizona believed that she was responsible. And this
went into Christie'smind and stayed there, because we know
that Dr. Peterson -- We'll get to this. And I may have the
date here incorrect, so trust what we talk about in a little

while.
PET. EX. 11

DNA-Motion-000203
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Instead of right now; it was a month or so
later, maybe later, that it was still in Christie's mind
because that was when she related to Dr. Peterson that had
stayed in her mind. That was coming from other sources, too,
of:course -~ indirect source of: No Mom? Something must be
wrong -- so on and so forth.

| October -- in fact, October 24th was the day
-- makes reference to, to "Can't be with her boyfriend,
Arizona." And then the thing that's so important is thnis:
what is said right after that conversation about the Arizona
people, et cetera, is she says, October 24th -- and I'll put
down the word "almost" to kind of help us trigger that one
look back on this day. She says: "It almost seems like she
done it."

Now, does that sound like somebody that
knows if they went to the grocery store or not? Like she said
it, that was wondering -- somecone who didn't know.

She said, "But when it happened, I went
blank." 1It's Octohar 24th -- Novembar -- And then we have a
strange period of time, here.

We have had meetings before, but I haven't
gone through =-- And we went through them in the trial. I'm
just trying to point out some of the more important spots.

But, before, we have reports written on every

single time -- every single time. And yet thePETaFL. three
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told her caseworker. That was before you folks, as a result

Defendant's Closing Arcument 3¢
e —————————

times here, November 3lst, November 28th, and then later on --
we have another time here in December we'll talk about =--
where there is not a single report made. Obviously, something
is discussed for half an hour teo an hour during a session,
bdf nothing is recorded: What kind of concerns she said, what
kind of wonderings she was doing. We don't know. But it's
during that time that there is a complete void.

However, one thing is interesting because,
in her‘testimony and her -- well, in the testimony that you

heard -- she says that she has told someone that her mother

was responsible before she told Dr. Peterson. She said she

of a question of mine. She said she told Paula, Paula
Krogdahl and Susan Staffel. I submit she did not. She
couldn't. Those people could have been called if she had

said that to rebut, not to rebut but to affirm that's what

she said. She didn't tell them that. She was wondering right
up until the time some suggestions =-- and some of the
suggestions are before -- toock effect.

And we have some real things that really
point to that. November 29th, right in here, she's saying,
"Why did Mom visit only two times in the hospital?" Thev think
the hospital is -- added up to Arizona, Knickerbocker. They

think maybe she done it. Everybody, everybody in the whole

world that she knows, she believes in, thinks, ﬁﬁgpéﬂé1apinion ,

DNA-Motion-000205 |
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that Diane Downs is responsible.

‘And then we have December 5th. There is no
report. And“then we come to December 1l9th. In January --
Those are the times of the envelope situations.

: December 19th, she says this -- in fact,
you know, something we actually have direct evidence on, why
Christie thought Diane Downs was responsible. And it comes
from Dr. Peterson. Because Christie Downs said why she thought
it == This is real important. December 19th. She says, "If"
I'll put down "If 'm'" == "If my mom shot me, Cheryl, and
Danny, I'd want to go back with her because it wouldn't happen
again." She's saying "if."

However, the response that is real important
is this: Dr. Peterson tells her at that time that her mother
is responsible by saying this: He explains why she did it.
The answer just assumes that she did it. It says, "Maybe she
just got really, really angry, and it wouldn't happen again."
de says, ". . .maybe it wouldn't happen again." He tells her
that it haprened. And he does it again.

The guestion to her is: "Do you think
she'll get really, really, really angry again?" You see,
we've got to "If my mom shot me. . ." to "Do you think she'll
get angry again?" Right from within that, it is from "if"
to acceptance. And what's the acceptance from? It's from

what Dr. Peterson assumed and what he was sayinBET. E¥ol{ou
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think she'll get really, really angry again?”

January 2nd, basically same kind of
conversations. Aand she -- Even in January, it is still on her
mind that Mr. Knickerbocker thinks that Diane Downs is
re%ponsible. And let me stop for just a second and talk about
this, because it's Mr. Xnickerbocker -- We talked to him a
little bit about ~-- It was clear where he was at. He had been
talking with the police and admitted that and heard what they
had to say. Hasn't heard anything else that has been said,
but he was accepting what they were telling him. And,
unfortunately, what happens in investigations is, sometimes,
just exactly that. The police can influence intenticnally or
unintentionally what other witnesses say, think, or how they
believe by what they feed them.

You see, for example John Hales and some of
these other people that phone in, say they have stuff that's
valuable, the response to them was =-- You know, John Eales said,
"Didn't seem like they were very interested.®" If it's
something with respect to, interesting information that is
against Diane Downs, I suggest to you they are going teo sound
pretty interested.

Roy Pond. . He, you know, he gets the
information on Norm Hilliard and Mr. McCoin. And I'd ask you
this: If your house was burglarized and you saw the person

leave and you gave a description of the person ﬁ%ﬂ.E&§¥1were

PDiNA-Motiom-000207—
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running out and Norm Hilliard was out there and he saw this
person that matched your descripﬁion just about, you know,

say within a half mile or a mile away and, just a little
further, Mr. McCoin saw the same person and, and, maybe a
liktle later on, Hales did, too -- whatever -- Mr. Wilson did,
too, and these people went to the police and say, "Hey, we
saw this person match generally or pretty specifically the
same description that you gave,"™ do you think the police are
going to say, "It's a bum lead"? If they do, you better go to
a different police agency. That's pretty incredible, but
that's, in fact, what their response was. They were only
interested in something that served their own interests.

How are we doing? I'm going, for a while --
It's work, I know. I can see it. I can feel it, tooc. I know
we're getting tired. But it's real important. We've got to,
we need to do it. Okay.

January 9th -- and this is the date that I'm
going to insert whatChristie Downs said back over here
(indicating). There is a discussion right there. And they
say, they talk about the Duran tape, et cetera. And she says,
"My mom did it." And the guestion is: "How do you know?"

She says, "I watched." And then she says, "I could see her
face." You see? She said why she thought it. She said
because "I saw her face."

She didn't say that "I saw heREBHD6t!1
DNA-Motion-000208
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I Defendant's Closing Argument 34|
, 1|l Cheryl. I was sitting in behind the seat" or "I saw her get
ﬂ 2 shot, seeing the face. I was behind the driver's seat. And
3|| then she fell forward"; she said it was because "I saw her
I 4|l face." aAnd that's exactly what Diane Downs has said all the
- 5 wi§ through, from the view on the outside of the window, that
| 6 that's, in fact, what you see, is Diane Downs' face and
1 a/ 7 nothing more. She pointed out later on, in fact, what she
- ;4 does, Christie does (marking) because, throughout the session,
) 424W_she has done some drawing.
//io To a certain extent, when you lock at it
1 11 this way, too, you can also see how reasonable it was. We had
- 12 a big to-do about, about Diane Downs indicating that, that,
13 you know, in her discussion with Heather Plourd later on.
14 | Diane Downs is in the hospital for about three or four days,

15 doesn't get out till the 23rd.

16 And she gets out, talks with Heather Plourd
17 after that. And she again keeps in her mind the whispering
18 in the hallway. She knows she's the suspect. She knows the
19 position that people are taking -- at least, the police. She
20 knows that Christie has seen her through the car window, and
21 it is logical. She has nothing to hide. She indicates that,

that, you know, thatChristie may actually have seen her, that

N

she's concerned about =-- that that's pretty logical and okay

8

T 24 to do. Nothing wrong with that. That's fine.

25 And that's, in fact, the disqussipgr fhe has

= DNA-Motion-000209
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= . 1| with Heather Plourd.

2 There is a lot more January 9th, Januarv léth, as
] 3l far as more -~hDr. Peterson supporting, basically what was going
&3 4l on. 1In fact, Ae even gives vou, her an excuse whv her mother

5 wolild do it: She wasn't feeling verv well. There was a

6 || discussion "If your mother got feeling better..." or, "If my
7 || mom gets feeling better..." As soon as she switched from
8 || wondering to "it must be," then it's nothing but, then, just
9 || corroborating, just "She just must not have been feeling well”
10 ]| or "faybe she won't be angry again™ or all the stuff supporting
- 11 || them.
12 ] - She practices, goes to Hugi's office and practicei
13 || being a witness and, I submit, going through where she's at at

14 || that particular time.

/ﬁ 15 We know that Christie is a pretty good drawer and
16 || pretty specific, as far as pictures. And these things I can go
17 ii through very briefly because we've seen these. Picture of Cherv]
18 || plaid shirt, and indicates these real big plaids and doing that
19 || stuff to her shirt. Same with Danny. Same with Danny. Pretty
20 || exact about things. We also know, when she drew the picture of
o 21 || the person responsible, she drew that picture.

We also know that, from +he evidence, which

N

would be the videotape, which we don't have here right now,

(N

24 || we know what kind of hairstyle Diane Downs had at that time.

25|] And it wasn't like that at all. WNot at all -- v%ﬁhEﬂp1Qangs,

u - -
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Defendant's Closing Arcument
no bangs at all. We certainly know that she doesn't just
draw bangs as a matter of course. 1It's not just simply a
habit =- all her people having bangs on =-- at all. Why did
she put that on?
. And I don't have the éomposite here, but the

person responsible, who these bum leads observed, who Diane

Downs observed, that person had hair down the £front -- the

‘bang. We know all this stuff starts coming together. You see

these things, kind of things.

. If you take them out of context, like the
sweater or she had an abortion because Cheryl was colicky,
you take them out of sync, and you can do anything you want to
witn them.

I'm trying to take d%rect testimony, cross
testimony -- everything. And it starts: Danny shot; the
position he's shot-— around the corner; Diane Downs sees a
left hand raised by the person -- and it wasn't a
hitchhiker. Mr. Hugi, again in his cross, says, "Who stops
for a hitchhiker?”

I submit Diane Downs did not stop for a

hitchhiker. She didn't. She stopped for a person in the

36

middle of the road waving his left hand and arm and wanting her

to stop. And she believed, mistakenly, obviously, that he

needed help -- background, Good Samaritan.

All the stuff you're afraid ofpgspx %4d to do,
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Defendant's Closing Argqument 37

she did. She stoppved. She should not have done that, but she

did. Who are we to fault her? Who are we to stand up and
ridicule her, saying, "Hey, ridiculous. Well, nc mother would
do that. That's incredible.” She did it. It may be a mistake.
Maibe it wouldn't have been a mistake if somebody was actually
in need of help. Mavbe it would not have been a mistake, and,
then, maybe it would have been a mistake to go on by.

She stopped. The verson comes up. She initially
thinks it's a right-handed person but, in logically thinking,
it had to be the left because she has not shown that with the
left hand but with her right. And he goes back there in the
direction of the window, and the shots occurred almost
immediately -- because the weapon was either accessible or
in the left hand by that time.

And I suggest that that kind of a crime that
occurred at that time was not a sensible crime; it was not a
logical crime; it was not one that can be explained by "She
had a bovfriend and she wanted to be with the bovfriend." That
is an insane thought.

And this is an insane act -- it's either an
insane act, a drugged act -- It is an act that is out of
this werld. And tha*t is not the way she is or was or has
been.

The left-handed person -=-= You'll have the

car back there. And, again, I know we found out from Mr. Pex,
PET. EX. 11
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youstand on the stuff, and you can ruin part of it because
it's Styrofoam or something similar. 'But you can experiment
with it a little bit back there.

For a right-handed person, a car that small,
you got to get over there almost in the passenger seat and
then turn around and do that sort of thing (demonstrating).
And that doesn't make a whole lot of sense when, a left-handed
person -- and you've got five shots in ther; -- you've got
maybe one or twoat Christie, another one back at Cheryl or
a couple at Danny. What probably occurred -- basically .the
order that's been indicated by the prosecution =-- probably the
first shot with respect to Cheryl. And then it could have
been an§ combination of the ones in the back. The casing then
goes into the back. Both of them probably go into the back
because the only open door is the driver's door. And we know
approximately where some of the casings were found. It goes
inte the back. A couple of shots back there, Find one or
two casings back in the back, one down in the bottom, and then
the other shot with respect to Danny. And that would go in
the direction, if one of the =-- The car is so small, bouncing,
one of them goes outside of the car -- probably the most
logical one, since you have the trajectory,.is Cheryl -- going
over the seat. Logically, the one, with respect to Danny,
probably went over the seat and in the door area, probably,

because that's approximately where you find thepgT ¥u1don't
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find any casings in the front seat, with respect to Chervl.
You find them in the back seat.

A left-handed person =-- and_that is, in fact,
what Christie draws (indicating).

- We also know that Diane Downs is wearing a blue
shirt and, also, this flannel shirt (indicating) =-- this
flannel shirt. She doesn't write that in. .We know that the
person that is observed is wearing a dirty, white—-colored
shirt. And that'é what she draws.

But let's ask curselves the qﬁestion -—- She's
saving what she saw. Let's ask ourselves the question again:
How incredible is it to believe that she would say something that
is not accurate? How incredible would it be that she actuallv
has this in her mind -- and believed it because it has been
acquired from some other source, we ask. Well, not so
incredible. Because of the way she draws the gun, you know

that's something that's in her mind because that kind of a

handle is not with respect to an automatic -- not at all. That
is a revolver. That's with respect to the revolver. See the
handle on that (indicating)? Christie Downs has drawn the
revolver. But evervbodvy has taken it to believe that she's
drawing a picture of the person that's responsible.

And where did she acguire this information?
Well, she was in thé arza of the trunk. She saw the revolver

at least the week before. We know she may have gepnyiy another
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time, too, because -- at least believed it to be a pretty
useless gun, being in the trunk for a long pericd of time.

Where did she acquire the information? Not from the evening
of May 19th. That's another thing we crosé off.
¥ Diane Downs' hair was longer than that. All
this you can get from the videotape.
Where is Paula Krogdahl? What did she say?
What has she done before? 1It's not here. That should be of

some COoncern.

The, I don't -- Just, beyond-a-reasonable-

doubt situation is something that needs to be applied to the

‘entire case. And I don't want, I guess, to leave myself open

for Mr. Hugi to say, "You take each of these separately and

it doesn't fit, and you see a little doubt here and doubt
there but, put it together, and still makes sense because
we're right." It's important for us to do this. Let's apply
a test right here. If it were justChristie, by herself, right
now, is that proof beyond a reasonable doubt? Is that the
amount of proof that you would require to act upon in the

most important of your own affairs?

And, for that, I guess you could take, pick
and choose what are some of the most important of your own
affairs, to a certain extent =-- you know, buying a house og
something like that -- before you put your own money down.

Let's say -- This is a littleggigxriqdiculous,




11
12
13

15

16

18
19

8 R

24
25

Defandant's Closing Arcument 41

to a certain extent, but assume that Christie is giving
information concerning a house you're éﬁing to buy, and she
says it doesn't have dry rot and, in fact, the reason she
knows it docesn't have dry rot was she was at the house on
Wéﬁnesday and checked it out. And, and she knows that because
she was driving her Chevrolet Camaro =-- or Chevy == and the,
you know, was there. And she said a number of other things,
too. And she said, "But please believe me" -- the conclusion
is "Please believe me. I know it's in really good shape.
Trust me." And then you went over and you talked to Jim Pex
and you talked to some other people, and they said, you know,
"I'm sorry. I know she's told you that about the house but,
you know, it really is impossible. She wasn't even in town on
that day. No way she could have seen that because of where
she was."

And there are a lot of other things. Aand he
goes ahead and lists them. "It's just impo#sible for that to
nave happened. 1I'm sorry." Then, I ask you, at that time,
are you going to put down your money and buy that house? And
I suggest to you you would not. And that's how we avoid, in
this particular system -- and it's an excellent system -~-
mistakes being made, see, by applying that formula.

Sometimes, I suggest, you wouldn't. Suggest
to you that that is too susceptible to different interpretations

for Mr. Hugi to draw inferences from. Some other ones can be
PET. EX. 11

DNA-Motion-000Z27T6




o w»m »

10
11
12
13
14
15
16
17
18
19
20

21

8 R

24
25

Defendant's Closing Argument

drawn =- and pretty valid ones. The, that subject == We've
talked about a lot of these other subjects. We've talked
about == a lot of these other subjects we've talked about.
Won't take that long. But you can see why‘it's so important
we' need to talk about each of them and explore what and why
it's occurred.

I suggest to you that Christie, very traumatized
inside the car =-- was shot =-- probably did see the person who
caused it. And, from that, she did acguire some of the
information that she then put down in her drawing. She also
saw her mother through the window. She saw her face. And, as
tragic as it is that she, through the passage of time, from
not knowing anything to wondering to suggestions from pecple
innocently suggesting things, not being experts in memory,
not understanding the effect they have =-- including even the
defendant, herself -- that she came to believe something. I
submit that that can be taken care of. As kind of an aside,
that can be taken care of. She can understand. And perhaps
one way, I would suggest, would probably work the other way.
Eventually she'll understand. She'd never understood that
her mother took the position that she was not responsible.
She only heard that people thought she was. She never heard
someone tell her that there was a Norm Hilliard, that there is
a McCoin, that her mother said some man -- whatever condition

it was at, was responsible. She never heard thptrsiyjuasion --
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never, over the months of therapy, months in the hospital.
She only heard one suggestion. I suggest that's what hapvened.
The, I want to guickly go through the, on
the issue of her, the last witness. For example =-- this will
pué this in context. Mrs. Whitacre, I believe, was talking
about, you know, Danny. She had been with Danny. And we had
some other people say, "I've been with" -~ some of the other
peonle =-—- "some of .the kids and" =-- or "with Christie,” excuse
me =-- and, you know, when the mother would leave or when the
mother was there, she hardly saw anv emotion at all that you
might expect in a mother/child relationship.
Well, that is a fabrication. And I want to
tryv and quickly go through that to show wvou that it is a
fabrication as a2 result of an adversary proceeding, which is
a proper and valid one. It leaves you with feelings, for a
while, tha%t are not true.
Because of the system, it allows us to
resvond, but some of the facts come in later, such as now.
But now we can go through some of those. The, in going through

this, I'll refer to the number of exhibits, and that will

ultimately -- if vou need to check up on what I'm saving == that
will give vou the key right into what I'm talking about.

When Diane Downs got to the hospital, she
was in shock. And am I jus* shooting the wind? Well, I've got

Willadene Frederickson saving she was. She showeldl X 11She
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thought that she was =-- I think she used the word "hysterical."
Maybe hysterical -- To be candid, maybe "hysterical,"” in that
family, is perhaps much more than we think of, perhaps, in
other families, in a family where, if you start to cry or

ydh are showing emotion, you are told to shut up. "Hysteria"
may be showing emotion and crying in a normal fashion.

Her mother saw her, as sqon as she was there,
crying, the effects of her having cried -- tears. She was
discussing something with another person there. They went
into another room, and Diane basically broke down and was
crying there, being held by her mother, Diane saying, "My
babies have been shot" and -- someone is saying some of the
things that you would have expected her to say. Mother tells
her it's ockay =-- typical family reaction. "It's okay, it's
going to be ckay. Excellent doctors. 1It's okay."

It's confusion throughout the evening,?ﬁiladeﬁ
Frederickson verified -- as far as which children are shot
and which are not shot, which have died. There is a confusion
between Cheryl ané Christie.

Mr., Hugi tries to make a big thing of the
fact of who has died, that there's an eyewitness, and so he,
she has to be real concerned about it. Well, no. Tell the
other side, Mr. Hugi. And that is that they were getting
some information that Cheryl had perhaps died. Aand then it

was Christie. They thought perhaps both. They weryepktqgure.
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It was, it was -- The doctors were even confused, Dr. Miller
indicating at one time -— I mav havzs them reversed; veah, I
do -=- Dr. Mackev indicating that they advised Diane Downs that
Cheryl had died ten to twenty minutes after being there,
Dr:i Miller having the same conversation an hour-and-a-half
afterwards -- Willadene Frederickson recalling it was two hours
after they had been there.

But the point I want to make right necw is
Willadene Frederickson is on point: Diane Downs was in shock.
This was shock from what had occurred. But is that all we have?
No. We have page 1l of the medical report and -- This is not
the shock one. I'm sorry. But, page 1 -- Let's start off
there. Judith Patterson. You heard her testiéy that she was

just as calm as can be, not really upset ~-

MR. BUGI: Excuse me. I don't believe --
That's contrary to the evidence. I don't believe she testifiesd
to that at all.

MR. JAGGER: Recollection of the jury.

THE COURT: 1I'll overrule the objection. It's
a matter oI argument.

MR. JAGGER: Recollection mav be different.
Anéd vou can check back into the notes. But the recollection is
that Judith Patterson inferred, at least, that she did not see
anything that was wrong with respect to Diane Downs. %hether

she did or did not, to a certain extent, is irrE%ﬁyE&F1?ecause

BNA-Motior-060220——
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we do have documents -- on page 1 -- that she put down "The
mother was upset.t;:She was, Ln fact, upset.(j;his was during
tke intial stages there -—- in fact, 30 upset that, that a
consent and the particular legal form had to be filled out by
someone else.

On page six-two, entry made relating to her in
shock: Unable to even comprehend the enormity of a child's
death and other person's injuries. |

And that's what we've been indicating all
along: that she was denying that. It could not be, absolutely
could not be -- unwillingness to accept. And that is something
you see.

And her opinion, though, wasn't that something
was wrong; her oninion was that she was in shock. And I submit
to you that she was.

The other side of that page -- basically the
same kind of entry, generally the same kind of entry.

Page 31: Diane Downs concerned about losing
custody of children, real upset and wanting to be with the
children, obviously.

The next, after that: "Diane Downs was very

quiet® == this is June 3rd -- "very quiet, very down." Relating

‘back to that, the wanting to visit her daughter about tae same

time.

The, nage 66, she was down to see her
PET. EX. 11
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children. She came back =-- and this is May 21lst, when, the
day or two after May 1l9th. Comes back. And the note is that
she comes back after the visit and she's "weepy," ungquote.

Some of the things we didn't hear from live
witnesses, The, page 68, May 22nd, "Downs to see children.
Returned. Very upset and tearful." Very upset. Loss of
child.

Note, with respect to May, May 23rd -- it was
page 80 -- Danny Downs, a note right here is that he had had
spontaneous movement with respect to his, his lower extremities,
and these, for some reason, were not there anymore.

Page 86, referring back to May 19th -- this
was relating to Danny Downs =-- a moaning, moving of the
extremities, feet, et cetera. Same with the oppesite side of
the page: ability to move.

And Diane Downs was able to observe that
while there. That's part of the reason she ;;s concerned.
She was seeing the same thing. That's the reason, one of the
reasons: She saw that and was concerned about that, because
she saw the moving and, later on, three or four days later,
no more movement. And she was concerned that something had
occurred. Of course, at the same time, restricted by the
hospital.

Back on page 92, indication that the

"The child can voluntarily wiggle his toes." Same with
PET. EX. 11
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1 respect to 94, page 94.

2 In fact, even a note there on page 93,

3 May 22nd: "The child can stand up, may stand at bedside to
4 void." Apparently real good use of the limbs at that

5 particular time.

6 Page 125: "Danny Stephen Downs moves all
7 axtremities" -~ and tha£'s relating to May 19th. Another

8 entry: "Restrained," He's to be restrainéd. Moving so

g || much, might even move around.

10 The, page 88, another note, same indication.
11 Lot of people were cbserving this. Some of this is

12 duplication.

13 . Page 129, Danny -- the person that, you know,
14 that we had the witness say just doesn't ses any responsa

18 toward the mother, nothing at all,-May 20th "Love Mommy, "

16 et cetera-- positive things with respect to the mother., These
17 things are being observed while the mother comes in. Of

18 || course, the mother is, basically, never in that room without
19 somebody observing what's going on. No¢ suggestions can be

20 made by the mother. Nothing can basically occur except

21 somebody is there locking over her shoulder when she's with

22 ner children.

23 Mother =-- on page 128, child is asleep.

24 || Doesn't want to disrupt the child. Lets the child sleep.

26 Page, May 21, 20th, page 121l: Mother there.
PET. EX. 11

E DNA-Motion-000223




10
11
12
13
14
15
16
17
18
19
20
21

8 R

24

25

L

Defendant's Closing Argumenc
Indicates he loves her. She stays with him. And she
indicates that, to him, that she'll stay there.
a Keep in mind that, around June then, all of
this, this contact with the children ceases, except for this
October contact. And, at that particular time, as you might
expect, as things get more comfortable at the Slavens -- a
comfortable home, probably going to see a little less reaction
concerning the loss then or the separation between a mother
and child. You're going to see less of it because -the child
is going to give up.

But it's important to note, later on, that
‘you have nothing but positive stuff between the mother and
children -~ because that has been an inference, I submit, you
lhave been misled on, intentionally or unintentionally.

They had, they were positive there. No fear
and apprehension at all. And that's why I'm going through
this, because of the inference, only. I have to go through
this so we can see what, in fact, was in there that, you know,
is different from what perhaps you've heard so far.

You see, just to make sure, some of these
things in here with respect to Danny =-- He's kind of an
obstinate child, cuddly but obstinate -- his age, three,
three and a half, four. Sometimes is asked to do things by
parents or nurses, and he'll say, "No. ©No. ©No. Shut up.

I'm not going to do it" == very reluctant -- but later goes
PET. EX. 11
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ahead and doces it. And, some things in here, where he might
be saying, "No, I don't want you, Mommy" and Mommy is there,
but it's all positive. In case it's taken out of context,
you understand that that's the general nature, and this is

what occurs.

And I'll try to go through, basically,
all the portions of page 162 -=- this is July 7th. And some
of this is a little out of order. I apologize for that..

8ut, the talking about going to his mom's
house, even then -- this is after the visitation has ceésed,
wanting to go with the mother, with his mother and being there
with his mother. And, in fact, the reports indicate this will
continue until Steve visits the children and Steve indicates
to them, to Danny, specifically ~-- it's most clear, here -=
that they w&n't be able to -- they will be able to get out
of the hospital and go with him or go in a few days -- a switch
of saying, "I want to see Daddy," and reverts back to mother.
It's real clear who has been the vrimary provider and the
person taking care of these children.

July l6éth is saying, "Get cut of here. I
don't want to do exercises," and then says, "Thank you for
helping me do exercises" later on.

June 20th -- this is page 168, getting back
into June -- wants to see his mother.

July 28th, 170, they made a specific note:
PET. EX. 11
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Danny remains affectionate and likes to cuddle. That's,
that's the family. He and his sister and his deceased sister.

Page 173, July 1l4th -- or 15th -- they spoke
with their mother. Positive things. She's also involved in
géiting some play devices for them at that particular time.
Stopped by to get the progress. She was interested even after
May 19th, as far as what was going on.

“And, if you lock at it that way, you see the

State is trying to infer that she wasn't interested, she
doesn't care.

I got to go through this to show that she
did care afterwards. And then, when you see that she's buying
them things, involved in things, checking on progress, then
you see that that's consistent with what happened May 19th,
also. She was there asking about the children. She was going
into the trauma room. She asked Rosie Martin and at least one
other person how the children were doing. She was involved
there, also. And that's consistent. So you can't take out,
the State cannot take out certain things and not talk about
the rest.

The, there was some more general comments
about mother. In fact, there was even a note on 184, at a
time when Danny didn't want to see Christie. Thev were talking
about that. And turns around later on and finds, but, just

the opposite. Just the age that Danny was at.pgT EX 11
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1 Page 185: "I want to leave here and go with
2 my mother."

3 Page 168: "I want my mommy to come take me
4 away." This is, this is, we're getting back to the one before
5 tﬂgt, I think -- yeah, latter part of June, June 25th.

6 This is -- We saw a real, you'll see in the
7 medical reports a real large, even a more amount of saying,

8 "I want my mommy" around June 23rd, 24th, 25th, 26th. And it's
9 important to remember, when thinking about that, that the last
10 visit that Diane Downs was allowed to have with Danny Downs

11 was June 20th. Prior to that time she was able to come on

12 limited visitation -- still able to come. When she wasn't,

13 then we had a great amount of, a real loss, of the children,
14 || with respect to her.

15 And, of course, as time passes, that, of

16 course, some goes away.

17 The, even though there was no visitation,

18|] she was calling on June 24th, 25th -- page 186 -- how the

19 children were doing.

20 Page 130: "I want to go with my mom."

2N June 30th -- I believe this is page 196 --
22 "Want to see Mommy." Cried for his mother bvefore he went to
23 sleep.

24 Can you imagine what was occurring with

25 that child?
PET. EX. 11
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You see, I mean, that's, the mother has been
the primary provider his whole life, and she's gone. And he is
calling for her. And he is crying for her. And it makes a
loss. And you wonder why =-- Same with Christie. Loss there.
Sﬁ; wonders why. And what fills the void? We have some idea.

We see, the‘May or July 7th, page 206, wants
to, pratends he's a baby and asking the nurse's to be his
mother -- trying to get a mother substitute.

Same with July 9th. "Want to be with my
mommy " frequently that day.

Page 212 -- this is the llth of July =--
"Crying for his mother."

July 15th, 220: "Wants his mother. Very
upset about having to go to bed and is indicating he wants
his mother."

Page 224, July 7 =-- or 17th, "Wants his
mother."

July 20th, "Stating he wants to get out of
the hospital." Oh, and this, this is a time, July 20th, just
shortly before, the record will reflect, that Steve is
indicating that he will be taking the children to Arizona.

So we have, during this time, July 20th, he at one time wanted
to call his father. And then, down at the bottom, he said
he wanted to call his daddy. So that, and then he says,

"I want to go to Daddy's house in Arizona."
PET. EX. 11
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1 July 23rd, page 232, with respect to his
2 dad, wanted to, crying for his daddy at that time. Cried for
¥ 3 his daddy that particular day.

4 July 24th, 233, with respect to his dad and
5 tﬁé -- relating to taking him out of the hospital and going
to Arizona.

July 27th, page 236, “Upget and crying."

He's still in the hospital. He didn't go to Arizona. So

what's he going to do? He goes back to the one that was

WD ] ~ [}

- 10 dependable: his mother. Starts crying and asking for his

11 mother.

——

12 Another one, calling for his mother.
= 13 Another entry, August, August 7th, "Calling
14 for his mother. Trying to find his mother."

151 With respect toChristie, the notes with

16 respect to Christie, you'll find, are less relations of what
- / 17 {| she says and more medical observations of her condition. But
18 they are still some real help there, as far as what is going
/ 19L on.
- | 20 She wakes up, on May 28th, wakes up and
21 moves all four extremities. She wasn't paralyzed at that time.

And Diane Downs observed this., This is consistent with what

2
23 || we find in the medical records.
24 And, later on, of course, she finds out

25 perhaps a seizure. And she is upset about that, aleong with
PET. EX. 11
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1 some other things. Kind of similar to the Danny situation.

2 The 331, page 331 is a real important page.
3 May 27th. She, we'wve had a lot of criticism about Diane
4 Downs because she wanted to take the children out of the
5 hsgpital. And here we're answering it. And, if it doesn't
get answered and explained, then it just sits there for
whatever inference they want to draw.

It's that she wanted to have the children

" together at one time. She wanted to have a phone call being

D o ~ o

10|| made. Danny is in another hospital during this time, and she
¥l 11 wants to get Danny and Christie together.

12 _ May 27, McKXenzie-Willamette Hospital notes

13 that Diane Downs, "She would like to have both children in the

14 same room." And that's consistent with what she had been

18 doing all the time.

16 Okay, 331 -- The 338, we find that she is
17 tearful at times and she is refusing to cooperate with her
i 18 therapy -- page 338. Same with respect to 339. She's advised
19 at about that time that she is now in the custody of the
20 || hospital, has nothing to do with her mother -- no custody at

— 21 all -=- June 2nd, June 3rd, right in there. And that's just

two weeks until she'll not see her mother again except for

N

that October meeting, because she cannot see her mother

o

24 [| anymore around June l8th.

25 And, again, then, of course, ﬁ%ThE&911

PNA-Moettorr=060236————
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Dr. Peterson's notes as far as "I wonder why. Why? Why?"

She's rebelling against speech therapy.

Page 342. She's advised that her speech
therapy is not going to get better. She refuses speech
tﬂgrapy at that particular time.

Page 549, June 3rd: "Good visit with the
grandparents and mother"” that particular time, twenty to
thirty minutes. 1It's fBeen in a good mood, real good mood,"
relating to that particular visit. Watching some TV =--
turning the page over -- fifty-fifty -- "Watching some TV.
Short walk." Things are fine.

So you'll find, in here, that when she
visits her mother, basically, it's a real stable night. Then
she's relaxed and rested.

In fact, there is a specific note, one other,
that that occurs -- fitful at other times, but she'll meet
with her mother and they will laugh and have a good time and
she will be restful and sleep all night without disturbance.

With respect to the speech therapist,
"Getting better, smiling and laughing” and having a good
exchange -- page 547.

. Paula Xrogdahl coming in, gquestioning. And
this occurred even before this time. This is even, back in
around August or so. She was still involved, meeting

basically from May 19th through 20th, right thr$%ﬁhE&r1?he's

BiNAMotrom=06023+—
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Defendant's Closing Argqument 37
involved.

The reference "Calling out in her sleep for
her mom" -- 548 =-- some referencing to, obviously going
through some trauma of some kind; had a nightmare at that
pé;ticular time and calling for her mother.

THE COURT: Excuse me. I think we should
break here. I think the reporter is about out of paper.

MR. JAGGER: Fine.

THE COURT: We'll be in recess for fifteen
minutes.

(Whereupon, a recess was taken
at 3:05 p.m., proceedings being
resumed at 3:25 p.m. in the
presence of the jury.)

THE COURT: You may proceed.

MR. JAGGER: Thank vou, Your Honor.

There are a few more of these reports, and
I don't want to go through it. I know it takes a little
while but, hopefully, this will be of some assistance, because
the reports, as you can see, are real thick -- the ones in
evidence. And, in all fairness to you and your jocb and your
deliberations, it could take guite a while to read on through,
verbatim -- not to say that you should not take, that you
shouldn't do that, but we already went through some exhibits,

tock some time ocut and -- I know how long and time-consuming
PET. EX. 11
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that is. So, hopefully, this will be of scme help, althouch
right now it may wear us out and my veoice out and even
listening becomes difficult. Let me get through this, and I'll
move on with respect to some bullets.

? Page 546. Mother -- the bedside -- There is
some problem with, with respect toChristie crying at the
;peech the;apists whenever she's trying to work. It is real
frustrating there. And we find she was having difficulty
communicating. That's perhaps why we don't have, perhaps,
some more verbal communication from her, as we do from Danny.
But later on, as she is able to speak, it's interesting to
note that she is saying "Mommy," and there is a specific note
made of her request and laughing and having a good time and
chuckling and ~- sometimes her mother and grandmother.

The page 544, Christie said, "Mommy" =-- There,
there are some problems when she's doing some things. She
cries and she has real difficulty. Real frustrating, as you
might expect, from a person who is paralyzed and has some
limitations and also has the inability to communicate like she
has to. That is hard. Your heart just has to go out for her.
And it's a real difficult thing for her to do.

It's interesting to note, however, that the,
a source of pleasure, the most prevalent scurce of pleasure,

within the medical reports, you'll find is that, the time

she spends with her mother. And, hopefully, thppwikl pe of
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assistance to you for that.

The mother and grandfather -- or grandmother
-=- here. Cheerful, laughing. Page 543. And we're talking
May 30, 31lst, first part of June, in here, now. "The mother
céﬁe in; Christie was real tired. Mother was going to come
back later.

The mother =-- couple of cother visits, page
542 -- "Laughing, conversing. 'Yes' and 'No' on occasion.
Having words with her mother. The mother and grandmother
here later on." Therapist was there this time.

It's interesting to note that the problem
they had with the speech therapi;t before, for the most part,
it was just a speech therapist by his or herself. This is
with the mother and grandmother there. Aand it's a real good
session. As a matter of fact, the therapist made a special
note concerning that.

A number of notes where she's watching
TV, the =-- excuse me, 540 -- mother was there to visit and

brought a sundae for her and, but she decided not to wake
her because she was sleeping.

The, we have the speech therapy in the
situation starting to get progressively better.

The page 538, mother was there couple hours
that night. Helped her eat supper. Ate a certain amount.

Watching TV. She was there for a real long time that time.
PET. EX. 11
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Quite often, sometimes they, because of the restrictions, were
there even shorter. This time, May 29th, Diane was able to
stay for a couple hours. And a note was made that she had a
real stable night that evening.

The note was made -- You'll find, after a
while, here =-- in fact, on page 537, just the page before
;hat, you'll find a situation of Christie starting to call the
nurses and some of the people there her mother.

Danny was doing it, of course, some of that
with some play -=- and wanted the nurses to play like they were
his mother. But you'll find, at that particular time, some
of that started happening because she could not be around as
much and some of that suggestion occurs with respect to
Cheryl.

The grandparents visited Kristie. She
appeared a little bit grumpy -- this is page 535 =-- "Mother
came over and appeared in a lot better spirits," talking, in
fact == trying to talk and say more than three days tefore.
They noted a real differsnce, there, when her mother was
there. 1It's not in the negative-fear-apprehension thing.

And that's the reason we're forced to go through that. And
that's, the only way is by going through, you know, the facts.

Page 534 -- I'm going backwards a little pbit,
the way this order is.

May 28th, laughing, cartoons -- appropriate.
PET. EX. 11
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(85

|~

Mother was there talking withChristie frequently about things
they will do when they get out -- so on and so forth -- very
bubbly and talking.

Same way May 27th -- 533. Very positive --
th‘:e, pleasant exchanges.
. The 532, this is about May 27th., The, she
‘::as asking =-- Her mother, Diane, and grandmother were there.
She was asking about her sister. And there -- the words,
specifically are: "Mother tearful. Explained sister has been
in a tragedy and was with God." And, you know, it's
questionable whether Christiehad ever talked to anybody. So
how appropriate it was that Diane be allowed to share that and
exchange some of that grief with her at that particular time.
Very appropriate.

The, 523 =-- this is May 24th. These are
going backwards. "Mother there for about half an hour.
Seemed encéuraged. Christie improved."

Five twenty-four,Christie was crying at
night, apparently, that particular time -- "Some crying."
And, see I'm going backwards. There was improvement, I think,
as we indicated, about May 27th or so.

The 521, Diane spent the entire night with
Christie. was around May 23rd.

Twenty—-fourth, no problems. No crying. No

nightmares. And I suggest it's because her mothwr was (jhere.

BiNA-Metion-666236——
| |
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Defendant's Closing Argument . 52
Mother was not the cause of the nightmares. Her mother's

présence alleviated some.

June -=- this is 361, And this is important.
June l6th, 361l: "Long session today. Paula and Mr., Furtick,
th; attorney for the children. Christie quite upéet. Perhaps
we should postpone decision on surgery tomorrow.‘
. What was so disruptive? Whatever was going
on, whatever talking was going on was so disruptive that
they wanted to postpone the surgery forChristie. Paula'
Krogdahl -- And we had some -- it's hard to know exactly what
to make of it -- some indication on the tapes and Paul
Frederickson (sic) that Paula Krogdahl was there and maybe
something inappropriate was happening with respect to her
and Steve Downs, that Paul Frederickson indicated that Steve
had told him that Paula was coming on to Steve Downs =-- the
indication about showering at Paula or Paul's place =-- some
disagreement concerning that.

It's disappointing that, that wasn't met

directly to Steve Downs and Paula Krogéahl. We didn't have,
mayvbe, some persons here to actually indicate what's causing
her to be upset, what kinds of things are being said -- things
of that nature. And perhaps we could have called her =--

Mr. Hugi could say that. The legal reason why some of that
may not occur is that, as you have observed during the course

of the trial, if you call a witness, yourself, ypgy hrvel to ask

—-- : +
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them "what-happened-next questions.” You can't lead them
as you can if you don't call somecne.

And it probably would be committing
malpractice, on my part, to call somebody such as that, when
yéﬁ have such an indication, in the reports, of perhaps some
impropriety or not handling things as they should have and
;llaw someone, then, to have just liberty to just say whatever
they want to and no way for you to control this with leading
quesiions. That is just something you cannot do. Besides,
the, the defense does not have the burden of proving something
in this case; the State does.

The State, to answer that, should
have called Paula Krogdahl. At least, certainly, a case can
be made for that. There is some real concerns about that.

And these concerns have been raised during the trial. And
they were there long before those particular times.

Page 553 =-- this is talking June 5th: Good
visit with mother. Laughing, having all the positive things
you would expect.

The, page 558: Christie smiles, laughing,
et cetera, moving legs. This was June 7th. Getting along
real well.

Five-sixty: Diane Downs visiting her. This
is June 8th. Good visit. No problems. Christie slept, in -

fact, right after the visit. Was so at peace, HmuEtEXelll right

DNA-Motior-000238
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sleep right afterwards. Was able to sleep. _ -

The page 562, same kind of indication.
Mother there. Father was there this time -- and grandparents.
Giggling, watching TV -- positive.

| Five sixty-three. This is the entry dated
gune llth. Cheerful. Smiling. Mother and daughter again.
Same with respect to 567. Laughing, smiling. Same with
reséect to 569. Mother and daughter exchange. Same with
872

Of this, 562, we'll give an indication of
June l4th, time where she slept all night, which is just the
day right after she'd just had a real long sesssion with her
mother.

Five seventy-one. Makes some reference to
some of her treatment -- a little bit of her obstinacy.

Five seventy-four makes some positive
references, and same with respect to 573. Okay.

It's taken a little while, but part of the
reason I did this was, during the course of the trial, when
inferences have been raised--— even during the Dan Sullivan,
when there was some inferences raised that she's a terrible
mother, don't -- you know, lets them go out rocaming around and
unclothed and things of that nature. I sometimes -- You know,
we're very much aware of witnesses. And, but also Mr. Hugi

and I become aware of yourﬁ reactions to things. p@ﬁ%){fﬁﬁee'

64
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65

sometimes, you look‘at -= during particular testimony, and it
was concerning some stuff like that -- you look at Diane Downs
and, clearly, it's something that, you know, hits at your gut
when you think, when you hear stuff like that. And that's
wﬁ§ I've taken some special time to go through that.

Mr. Hugi indicates, in his argqument, that

she lies awake and has fear and apprehension of Diane Downs,

et cetera, et cetera. 1It's not right. And that's not true.

And we're able to go back to the records and go through them.
And, hopefully, now you can see, you know, what is there.

Why was it said? Because it helps their
case. And, but it's not supported by the ;vidence.

And I want to talk about Mr. Tracy and some
bullets. And this, once again, is something that -- I'll try
and write some things down on the board up here, so Mr. Eugi
can see -- If he has some explanation for it, then that would
be great. Love to hear it.

This kind of a case is a real unusual case.
It's something that, as soon as it, the hospital -- you know,
as even Dr, Miller, I believe, talked about, was a once~in-a-
lifetime situation. It's an ﬁnusual case that calls for
once~in-a-lifetime action -- unusual action and quick action.

‘'The, once again, to set it -- The police
admittedly were concerned about Diane Downs' reaction. I

submit they talked among themselves. They talk@TiEXiadil.

DNA-Mation-000240
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1 And I submit to you that Dick Tracy was involved in that, too.
2 He cannot insulate, no matter how he tries, insulate himself

3 from that knowledge that was prevalent with everyone., He

4 cannot say he was not a part of that, too, even though that's

5 tﬂg position he's taken.

6 For him to take that kind of a position by

7 ;tself should raise some question in your mind. The gquestions,
8 though, to be raised here are with respect to Mr. Tracy and ais
9 actions. For me to take the position that Detective Tracy,

10 from particular sources, took bullets and placed them either

11 in the envelope or in that rifle sometime during that next

12 || day is a serious allegation. You bet -—- and not one that is

13 made without testimony, evidence from other people, not just

14 Diane Downs.

15 It's not made without reflection upon how
16 | he has reacted, as you might compare his reaction with other
17 people, and is not made without support of the physical

18 evidence, itself.

19 And this is one of those things where I

20 || haven't had a chance to stand up and say, "Hey, remember this

21 because this is important." We're going to do it now. And

22 there are guite a number of them. There are close to twenty
23 || situations. And I want to talk about it.
24 It was a special situation, but let me

25 address, first of all, the thing that, the answer that Mr. Hugi
PET. EX. 11
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1 gives for why this would not have occurred. Okay. Mr. Hugi
2 says this would not have occurred because ~- Let's assume

3 that these two bullets that Mr. Tracy put into the envelope

4 or the rifle did not match, did not match the casings at the
5 sééne. Because, clearly, if that occurred, you had those

6 two alternatives: it either didn't match or it would match.
7 If it does match, that clearly helps the State's case. But

8 Mr. Hugi.says if it doesn't match, then the whole case is

9 out the window. That's why he would never do it. That's not
10 correct. He'd like for you to believe that because that's

11 his only answer, because he has to deal with -- and this is
12 one, I submit, I hope he goes through because that isn't true
13 because, in fact, there were bullets that did not match.

14 There are between six to seven bullets that

15 || were pulled out of the rifle that did not match. Their case

16 didn't go out the window. So what if there had been two more
17 that didn't match? So what? No. Detective Tracy's actions

18 || were not something that jeopardized the case one bit. It was
19| 2 free shot, total free shot. So do not think that what

20 || Mr. Hugi is telling us is the answer. Okaf.

21 Now, let's lock at what we say goes to

22 support and raise the gquestion concerning that.

23 Detective Tracy apparently practiced either
24 early =-- or got his training in Los Angeles, Orange Ccunty.

25 Worked down there for about ten years. Don't Know exactly
PET. EX. 11
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1 what occurred down there, but we know that, around '73 he

2 came up here -- basically worked for Sheriff Burks since that

3 time. One of the, if not the one detective with about the

4 highest seniority. Been there for a considerable period of

5 tiﬁe. We know about that time. It's not really denied.

6 And it's in evidence that the Sheriff's

7 éepartment, some bond issues -- maybe some fiscal problems

8 at that particular time, I think =-primarily referencing the

g tape. We didn't explore it fully. And perhaps maybe we should
10 have explored it further. But we know it's pretty unrebutted.
11 And that time was the difficult time.

12 You come to the hospital, and Detective Tracy,
13 as were other ones -- And quite, to, gquite admittedly, police

14 work is difficult work. It would be real frustrating, because
15 you're going to sometimes become involved in cases where you

16 believe someone is responsible and some other people disagree =--

17 either a jury disagrees, or the District Attorney's Office

18 disagrees or whatever. It's got to be frustrating work. Sure.
19 In fact, we talked with Detective Tracy a

20 little bit about it, that sometimes homicides or other cases,
2N it's pretty frustrating to think that somebody =-- You form a

22 conclusion, which I submit they should not do. %When you form
23 a conclusion, then you start seeing people as ~- Norm Hilliard
24 and other people =-- as bum leads when, ia truth and fact

25 they may be the very leads to lead you to who is responsible.
PET. EX. 11
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Perhaps there has been scme collateral reference
to the Fredericksons, the parents of Diane Downs, mavbe Diane
Downs' being critical of the investigation. Perhans thev had a
right to be, when theyv, when the only reason, perhaps, that yvou
we;e able to hear from John Hales and othér veorle is that they
took the initiative to call our office or contact the
é?edericksons. Otherwise, you never would have heard f£rom them.
How much better a case the State would have had then. Are there
other people out there that perhaps were not able to call be
because officers drew a conclusion early? And I suggest they
drew a conclusion around May 19th. And that's really unrebutted|

So vou have Detective Tracy, who really is
really vague about evervbody else drawing a conclusion. And
I submit Detective Tracy had seen what was occurring and,
realizing that, hey, vou've only got certain kinds of evidence.
And you can see Cheryl die, Christie potentially dyving -- beth,
both Christie and Danny, at that time; vou heard the doctors

say Danny was approximately within five to ten minutes of

dying, Christie potentially the same.

The kind of injury to Danny would cause -- Well,
we'll get the exact quote later on from the doctor but, from
that kind of weound, would die guickly or -- the quote, we'll
get to that latar on. But it was that kind of -—- a real death
would have occurred real ravidly.

Basicallyv, those detectives saw a situatioen
PET. EX. 11
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where they thought she was responéible, and the only witnesses
were either going to die or they would be physically
handicapped such asthere couldn't be any witnesses. Danny, if
he recovered at all, would be too young to be a witness,
psfentially. And you could feel some of the frustration that
must have been felt at that particular time. And Detective

L

Tracy -- I submit to you this is a conclusion, that we'll then

o

about the, the underlying facts decided from a source --

You see, more likely the evidence points to
the fact that you know, the clip holds nine, nine bullets. And
the equation of seven plus two is nine in this case is real
important because, while only six casings were found, one may
have been kicked who knows where -- who knows what. But,
potentially, there were seven shots and seven casings took
place, leaving two. The clip holds nine, in this kind of a
weapon that we have been discussing -- leaving two.

The two, I suggest, either misfired through
that weapon and either remained there at the sc¢ene or inside
the vehicle. Potentially, what could have happened also,
perhaps, as the person was leaning in with bullets in either
pockets or jacket, could have fallen out.

But the more likely story was they were a
misfirse. Extractor marks were there. And they had, sihowed,
in fact, they had been through the action of the weapon.

Mr. Tracy got these bullets either out of
PET. EX. 11

DNA-Motion-000245



. Defendant's Closi_ng Arcumen+ 71

1| the vehicle -- and we have testimony from a couple of peonle
2 || he had keys to the vehicle a courle of times. And that's of
3§l real concern, as far as thewv can't get their storv straight,
4§ as far as where the keys were and what was taking place. And
5 we:11 talk about that.

6 He had access to the car. Maybe not to, not
7 || just the -- but he had access to the scene.. He had access

8 to Deputy Rutherford, who was at the scene. And he also

9 || had access to these bullets for at least a full day before
10 || he turned them over to Jim Pex to do with as he wished. He
11 || had the opportunity. And they said Diane Downs had the

12 || oprortunity. Detective Tracy had the opportunity.

13 And here are the concerns. Number one,

14 || only Tracy says, vou know, that Diane 5owns wasn't making

15 || any flip remarks =-- didn't laugh, didn't joke. Detective

16 || Tracy was there and talking to her for four full pages of

17 || reports and -- therefore, an hour or two. Everyone else who
18 || had contact with her for even five or ten minutes drew some
19 || kind of conclusion and, basically, tried to offer something

20 to wvou.

21 So how does that match? You saw her testifv
22 || here today. She =-- not today, but during the trial. SChe
23 || makes flip remarks all the time. You know, she, there is a
24 || question being asked from Mr. Hugi, and he said: "Let's,

25 || we've, we've got time."
PET. EX. 11
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She's here in a very serious case, anrd she's
still making those remarke and, to hava gone through all this
conversation with Detective Tracy and not say something, when
vou compare that time element with the short time element of
otﬁer people, is impossible.

So if she'd made flip remarks at that time,
would it be in Detective Tracy's interests to try to make it
appear that 1e was not really susvicious of her? Yes, because,
if you have done something improper and vou know you're making,
know vou're near -- because he believed it -- nothing to do but
trying to make your case -- vou het he's going to try,

subconsciously or consciously. But, no, he didn't suspect her.

Well, if he really didn't suspect her, he was the onlv one there.

The fact remains -- one thing, anvwar -- he said
e

Number two, he had the motive and the knowledge
with resvect to Chervl, et cetera. We've already talked about
that -=- witnesses, so on and so forth.

Now, with respect to "three” ~-- and we've talked
a little bit about this. It's seven plus two ecguals nine.
And let me =-- This ig real important, so let me explore that
a little bit further because it has to do with Diane Nowns'
resvonsibiliter, too.

Let's assume, let's assume that ycu are going

to shret your childran. Okav. And vou have nine bullets in the
PET. EX. 11
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1 clip. And you have fired five and one or two at yourself and
2 the children were still alive. I ask you to choose, then,
3 between finishing them off -- you don't care about them,
. 4 anyway; they are expendable -- you can finish them off by
5 f;rinq two more shots at them -- and, clearly, you can tell
6 they are alive. The doctors at the hospital said they could
-~ 9 see she was alive. She was gasping, choking. Same thing with
8 Xristie. Same thing she heard going to the hospital. Or do vou
kkkkk ( 9| slowly drive around and wait for them to die, as the
\\ 10 || Prosecuticn says?
et 1 S
11 I suggest to you you finish them off. If
12 that's really what occurred, then that's what you do. Okay.
13 7,?hat's if you have nine bullets in the gun, iq the clip.
i T 14 Let's assume, let's assume further -- You
15 || see, that doesn't make any sense, then, does it? I mean,
16 you're not going to choose to do that. The prosecuticn savs
- 17 that you, that she did, and that is: causing their death
18 by driving around.
1 [ ";é, - Let's assume that she only had seven bullets
- ' 20|l in the clip, so she couldn't do it anymore. Let's assume that
21 what the prosecution is saying is that these bullets were

29 back in the rifle. ©Okay? So what has occurred is these

bullets are worked through the extractor of the pistol, and

H]

24 then she takes them out, rather than having them in the clip.

25 You can put two more in. She takes them out, and she puts them
PET. EX. 11
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~— 13 || because this is the only other assumption you can make. Let's

|

1 in the rifle. It doesn't make any sense. You know, why, if
- 2 you are going to go out and shoot your children, why do it
3 with, you know -- why do you take some bullets out of the clip
| 4| and put it into the rifle? Why don't you leave a full clip
5|| there?
g And I told you we would be talking about
7 both alternatives. You look at the evidence and you say if
8 she did or didn't. How does it £it? You see, those don't
g || make any sense. \
10 But what doces make sense is that, if they

11 come to the rifle or to the envelope from some other sourca

12 || and for a different reason. Let's assume something further,

14 assume that -- I've taken two hypotheticals. One is if they,
18| it just simply doesn't have that many, just has seven there.
16 || And we've talked about this.

l;fJ_“ Let's assume the following. Let's assume
18 || these bullets, in fact, were owned by Diane Downs. Okay. We
19 || have seven -- and let me show them to you =-- this is real

20 important =-- before I get to -- Look at this exhibit

21 (indicating).

There are the gold-colored ones, which are

22
23 called "copper-washed." And they have, on the end of tiaem,
L 24 || 2 "C." This is real important in this case. PReal important.

25 They have a "C" on the end of that casing. And those are the
PET. EX. 11
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copper-colored bullets. And you'll see two, four, six of them

in there and two of the darker-colored =-- Further back, you'll

see the difference in color. One is lead and cne is copper.

And, even from that far away, you can see.

v,

Mow, let's assume that you then aave, in your

possession, seven of the copper-wash bullets. 2And vou have

seven shots at the scene -- lead bullets plus two more. You

have nine lead bullets, and you just intermingle them because

there is, I mean, they just go through the

through the rifle -~ who cares -~ because,

vistol, both go

in a way, that's

what they are saying is, you know, there is an explanation for

the two with the extractor in the rifle.

They go both

directions. So what? Somebody didn't care.

Can you imagine the odds,

then, of seven of

the lead bullets being taken out of this pile that no one cares

about, shake them up, you take seven out,

and the ones involved

in the crime, only the seven lead bullets are used -- not one

or two copper-wash? Can you imagine the odds that the only

ones that have extraction marks are the lead-colored bullets,

not the copper-wash? Throw them up in the

and run certain of them through the pistol.

the odds of that =-- without getting one or
wash with the extractor mark or one or two
without them? Can you imagine? Odds have

And, yet, yvou only have so many options.

air, mix them up,
Can you imagine

two of the copper-

of the lead bullets

to be astronomical.

PET. EX. 11
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She eitheF had them in the pistol, all of
them -- and, then how in the world did two get in the rifle =--
or we separate them -- and, then, why in the world, if vou ars
going to shoot the children, you reduce the number of hullets
yo& have? Or she did it just unconsciously and waszn't really
concerned, and then -~ What a coincidence, an incredible,
astronomical coincidence, that only the extractor marks are on
the lead bullets and, just, it just so hapvened, the le=ad
bullets ar=s the ones used in the shooting in the car. Awvescme.

What is even more incredible is this: that
vou have a receipt which, well, we have here -- I don't know
if T can put my fingers on it real guickly =-- the resceipt, when
Detective Tracy vicked up eight dullets. And I suggest it
may or may not bhe those same eight. I suggest the same six
copper-wash and the other Iead bullets. I don't know. When he
picked them up, he wrote down on the receipt -- you'll have
this in evidence == "eight bullets.” It did not designate which
were which. He didn't designate "two of them new, lead bullets,
dark-colored bullets, lead-colored bullets and six conper-wash,
gold, 'C'" == 3ix different ones, whatever. He didn't
designate anything =-- nothing at all.

When you've got somebody who's been a
detective == '73, '84, Los Angeles for ten vears, whatever
else -- certainly one thing you're taught is tc be zretty

svecific, and vou record what has cccurred ?rEtE¥-F%S?ﬁ%"
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But he didin't.

I'll tell you what's even more incredible is
this. During =-- You in the back row could see that there were
two lead bullets. And these bullets suppnosedly came out of
thé rifle and flipéed on the bed. And thev were there for at

least Detective Tracy, Doug Welch, perhaps Jerry Smith of the

Seringfield Police Department, another Springfield Police ‘
Derartment person, Antoine, oOr another person -- has name
escapes me right now. There is a question whether they were
up there. OQuestionable whether they were there or not.

But I would suggest to vou what would have
happened is that Detective Welch or Tracy or somebody’would
have made a note to at least be able to say that they saw
on the bed two lead bullets, six copper-wash. Doug Welch,
rerhaps in talking with Detective Tracy -- They may have done
some more talking. Recall that verhaps the reason that thev
didn't do that is that Doug Welch would not back up Detective
Tracy on scrmething like that. Mavbe he doesn't recall, speci-
fically remember or mavbe has some éoubts about it and so did
not really commit himself, one way or the other -- or maybke
doesn't want to get involved, because we knrnow, later on, there
was some discussicn with Sheriff Dave Burks about Detective
Tracv's actions in this case, what to do.

Doug Welch was not involved in those

discussions. It was Sheriff Burks, Detective TPEIvVEXand
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Sergeant Hintz. And it's interesting to know how Sergeant
Hintz' name came up in this, which we'll talk about in just a
second. Some real disturbing things. None of them indicated,
though =-- Doug Welch did not testify he saw a couple of
different colored bullets there. That's because, I suggest
to you, he didn't see them because they probably were not --

more likely than not, they probably were not there at that

. time.

What happened? This. We've got this, the
coincidence of the things we've talked about. Assume one
direction or the other =-- just the odds. And put the "odds"
there.

I guess -- Wo. 4, the fact that you see
Mr. Hugi is trying to indicate that, hey, this decision had
to be made real quickly. That's because he's still thinking

-
about it. That probably did not occur -1ithe switch
probably occurred later on. It could have happened before.
It could very well have happened. But I suggest to you
Detective Tracy thought about it. It may have been, mignt
have been an impulse, but he had a full day to go through that.
See, he wouldn't have turned them over to Jim Pex until 8:00,
4:30 the next day. He comes up, he comes -- [He's not going to
wait for John Peckles to get there. Hedoesn't, does he? In fact,
who does he get to get the evidence? WNot the person in charge

of the crime lab. He gets Sergeant Hintz, Serég;5é9ﬁfﬂtz to

DNA-Motion-000253
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WEDNESDAY, JUNE 13, 1984: EUGENE, OREGON

THE COURT: I apologize for the delay getting
started. This Court is involved in other proceed-
ings that begin at 8:30 and often times go to
10:00 and today we went a little more and we had
a matter that we needed to clear with up with
Counsel, so that's why the -- the reason for the
delay this morning.

Mr. Jagger, you may continue with your argu-

ment.

CONTINUATION OF DEFENDANT'S CLOSING ARGUMENT

MR. JAGGER: Thank you very much, your Honor.

The -- these trials continue on and on even
-— even after the evidence is closed and Mr. Hugi
and I sometimes discuss things and we want you to
draw different inferences from the facts. We still
continue to discuss, I think, the attempt is to
make sure that you have all the evidence here that
you possibly can. There's one thing that we have
talked about in -- in between yesterday and today.
And I want to clarify, maybe I can, one thing
certain which extends from your consideration in,
I think amounts fair to both sides.

There's been some testimony in this case

about Paula Krogdahl and Steve Downs and you recall

PET. EX. 11

— ‘ DNA-Motion-000256




10
11
12
13
14
15
16
17
18
19
20

21

23
24
25

Defendant's Closing Argument

the tapes about going over to Paul or Paula's
house as far as showering. There had been a
conversation sometime ago between Mr. Hugi and
myself about, well, about -- about that ~- and
some other matters and I think there maybe
talking with Mr. Hugi, there -- there may in all
fairness be some misunderstanding between he and
I that would be an issue with respect to this.
I've talked to Mr. Alton. Mr. Alton has indi-
cated that basically when Steve Downs was here,
he did in fact go to Mr. Alton's house to shower,
so while we've learned some of that right now, I
think it's important for you to understand that
at least so -—- some point, if we get additional
information and I'11 try to give it to you to a
certain extent. Hopefully in a way that one
particular thing that there might have been a
misundersténding about it.

The point though that I guess is still the
important point of that which is the main thrust
of that, Paula Krogdahl is not here. Mr. Hugi
thought as far as the Paul Alton -- Paula Krogdahl
shower issue, he could have called Paula Krogdahl
on that. In all fairness to clear up any misunder-

standing on that particular point and maybe one

PET. EX. 11

— DNA-Motion-000257

]



10
11
12
13
14
15
16
17
18
19
20
21
22
23
23

25

Defendant's Closing Argument

reason that he didn't call her on that however --
however the point remains clear and firm that we've
indicated before, is that Paula Krogdahl in medical
reports, has been talking to Christie a great deal
and we went through yesterday,sométimes by herself,
sometimes with Mr. Furtick and after these shower
sessions, Christie was really upset and crying
and fearful, etc. And, in fact in addition to that,
we talked briefly about Dr. Miller, you know, this
testimony at the start of this trial and then
toward the end, just as far as never having talked
or inferred to Miss Downs that this kind of inter-
rogation was harmful or any interrogation was harm-
full and we talked a little bit about reversion --
reverting, but -- or in other words, that an
effect with him and he basically was saying,

"Hey, no way. Never had a conversa-

iion like that."

Well, the first conversation in fact before
you —-—- he was making reference to that, making
statements such as,

"I think the conversation would have
been more along the lines that inter-
rogating of any sort would interfere

all over, medically and psychological

PET. EX. 11
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welfare, etc."

And there was some more discussion before and
after generally in effect what Ms. Downs had said
that he said that this kind of interrogation
continued, etc., was harmful to not only their
physical -- medical, but also psychological welfare
and that's what she understood it to be. That's
what she said initially and I suggest what he
later on -- on the stand talked about was some-
thing quite contraéy toe that. The —-- as a follow-
up to what we're talking about is that it's clear
though that Paula Krogdahl was there talking to
Christie Downs numerous times. Clear in the medi-
cal reports. The reaction to that. It's clear
also to the State that our position was and has
always been of suggesting and whether or not sugges-
tions might influence someone, it's clear in their
response that that was recognized and calling
Evelyn Slavin, Susan Staffel and others that they
can't handle it. Professionals, they didn't say
something then and yet Paula Krogdahl was not
called and the question still remains why medical
reports, etc., cry out.

Was some kind of a —- an effect upon Christie

Downs? Hopefully, that takes care of some of that

PET. EX. 11
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there.

The -- since -- since I'm not coming back
after Mr. Hugi's arguments again, I want to make
sure and anticipate evidence and one thing I got
to thinking about when we read through the medi-
cal reports that might be misinterpreted so I
want to make sure I go back to this just to confront
and to deal with it, is that Ms. Downs saying in
the car,

"Christie is shot."

She looks through the window and basically
reaches out almost at —- and asking for help from
her mother; Okay. Now, I would ask you if -- if
we}l, number one, there's some question whether or
not Christie Downs had very much recollection at all
of what occurred back when she was in the hospital,
but let's assume because I need to guess what maybe
assumed inlargument by the State, let's assume that
she was remembering, if not continuing then, it's
in her dreams or whatever. . You might say some-
think like,

"No, Mother."

You know,

"No Mother. Don't Mother. Don't Mother."

Or if she -- something materially was happening to

PET. EX. 11
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her then she might be going,
"No, no, no."
And also calling her mother.

Now, we -— one mentioned in the medical reports
about something that was here and I need, in case
you don't have a specific page, we need to make a
specific page, what actually was reported there.
It was a note that she had a dream or had bheen
asleep and was crying out and was saying,

"No, no, no."
And there's an -- and in there -- and she was also

calling for her mommy also, so it's important that

. we don't have someone suggesting to you that it

was a,
"No, no, no, Mother."
It wasn't. They weren't corrected at all. There
was a,
hNo, no, no,"
And then there was apparently some words as far as
mom that was said during the dream which is consis-
tent with in fact what Ms. Downs is saying, that
there may have been some kind of a,
"No."”
And also she was reaching for her mother, also saw

her and someone that needed to help, but she was
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not reported in those medical reports. There also
was an explanation for -- that some of the medical
reports there from different areas from -- from
nurses to medical logs, etc., and when you put them
together, you'll find just about the stream, it just
so happens that Paula Krogdahl had been visiting
Christie Downs. Find in the medical reports that
advised that she was in the custody of the hospital,
not her mother and that basically there was going
to be a separation there and when you look at it
in that respect, put them together and you also
bind that, of course, with when she had contact
with her mother, she had that feeling and those
were in there. I mean sometimes obviously for
ever as a general rule, you'll find fully, you
know, during the night or whatever, but the ones
that have a specific note was made during every
stable eveﬁing that was after she had been with
the mother then you see where that inference could
be inappropriately taken from that -- that I'm
referring to. Let's make sure you don't take
it out of context and used in a way that it
shouldn't be.

A couple of other just loose ends. One is

unclear, referring to it or not, Detective Tracy's
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refusal to talk. It also came out in evidence

that he had talked almost in every other case that
he ever has been involved in where I have been
involved in the trial to discuss it with him.
Remember that came out during cross examination?
And also, something to note is that after the first
month or so of Detective Tracy's involvement in
this case, it appears that he either is taken off
the case -- we simply don't hear anything about it.
He was the one who was primarily involvéd initially.
He was the one who was involved in the interroga-
tion of Diane Downs, you know, before pages of
notes, etc. However, who was it then that later

on was taken off by Detective Burks? (sic) Of course,
we hear of Doug Welch, I didn't hear anymore

about Detective Tracy. Why put in the concerns?
You can ask why from them and we discussed that

all in the.responses in light of the ballistics,
the bullets, all the stuff we talked about leading
you to one particular conclusion. The -- some of
you came into this trial, this is the other loose
end, you come into the trial and bring your common
experience too and when Mr. Hugi was talking about
her theory, obviously, you had to ridicule it like

calling the person who comes out in the middle of
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the road the hitchhiker, when you know every-
one said the person is not a hitchhiker and --
and that, but his idea was ridicule as much as
a point of ridicule perhaps not going to separate
one of the ridicule that Diane Downs up, indi-
cating where she was shot in her shoulder and
put her arm out when she threw the keys. The
arm was out and Mr. Hugi indicated when you
throw something your arm also goes back. This
maybe something that you're going to have to do,
kind of by standing up, not in the jury box, but
maybe in the deliberation room. Maybe some of
you have played some baseball at all and your --
or softball or whatever, you will find, if you
do this and look at yourself, you'll find that
a couple of things occur.

Maybe you've played in the outfield and
you're thréwingealong ways, yes, you are going
to throw and it would be similar to maybe a
pitcher, you're going to throw that arm back.
But, you'll find that you do that when you throw
a long ways or actually release the ball. You'll
find that say, if you're throwing something, maybe
catch in the living room with your children or

whatever or you're not throwing such long distances,
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1 you'll find actually your arm right here and the
l 2 lower swing will be in this direction.
3 (Indicating.)
. 4 And you'll find that if you -- if you work that,
. 5 you'll find that in fact it's even more so that
6 you keep your arm here if you don't release the
l 7 ball., If you know that you're going to do so is
8 to hold onto the keys or the ball, you hold up.
l 9 So, Mr. Hugi gives that kind of a conclusion,
. 10 that's, you know, -you bring into this trial your
1 own experience. Don't be misled by anything.
. 12 You can go ahead and see that there has to be
13 -— you have all done at various times is bring
. 14 in your common experience. Work on it. You'll
' 15 see what he's trying to get you to conclude which
' 16 is not the -- is not correct.
l 17 The -~ I submit it's already clear as far
18 as the -- in the comment at last here about
. 19 Christie being happy, you know, when she leaves
l 20 the home or the hospital. She's going to show
21 -— she's been told that she's not going home or
. 22 to her mother. She's going to a foster home and
23 she appears happy, but of course, when we brought
I 24 out that she's leaving the hospital where she had
25 been for awhile and that's going to make her pretty
PET. EX. 11
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much happy. She had not been around her mother
for a period of time. I would suggest that she
pretty much already accepts that she was not
going to be with her mother for awhile. That

was not new information. The new information

for Christie at that time was that she was

leaving the hospital and so once again, it would
bé improper inference and I don't have to spend
the time to go through this, except that it's
the only way that we can explain the rest of the
story.

You see, it was something that was brought
out in cross examination. We have to bring it
out, same thing with respect to argument. We've
got to make sure that we cover all of it.

The next thing is the -- you know, the
once again this falls in line, trying to pin
something in the bad light. The situation was
brought out about this shoe box &and the gun inci-

dent in front on Steve Downs' house. Dan Sullivan

remembers that if you look at that, number one,

~what relevance does it have to this case, number

one. That's why I've asked you since yesterday
to decide the case upon the facts and not upon

the emotions that are generated. If we dislike
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her or not or whatever, I suggest that probably
there was not a gun used in that particular situa-
tion. Dan Sullivan, you'll recall right after
the situation between Steve Downs and Diane Downs,
Steve ran over to Dan and said over the discussion,
"Did you see the gun?"
Dan Sullivan said,
"Yes."
And he's believed that all this time until now.
The thing that's ihteresting, this thing about
this how far Dan Sullivan was away from that car
also keeping in mind there are other cars in between
and naturally we would-assume it's unobstructed.
If you think about how far that is, it's impossible
to see clearly what is inside of a vehicle at that
distance. Especially, when other things are hap-
pening. I mean, he's looking at not only other
vehicles, but also Steve outside pointing to the
vehicle or other vehicles in just -- just, there
nearby there and I think, looking at Steven Downs,
hg's questionable whether or not he was entirely
the victim in that situation, but in any event,
remember there -~ there were two hours in the
front line sixty to seventy feet, say sixty-five

feet -- hundred and thirty feet and further. You
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‘have the -- basically, the driveway or adjacent

to those houses, it still makes an additional
say, an additional ten to fifteen feet on both
sides. We're still talking about a hundred and
fifty feet is how far down? So then was from
that hundred and fifty feet doesn't still mean
a whole lot. You put here in some context, one
context put it maybe that some of you can imagine
one half the length of a football field and that's
-- that's a good long distance. You think maybe
watching football field and think about that
being, you know, zero yard line and working on out,
that has been around the middle and you think
ébbut, you know, seeing things, you know, a lot
‘of action and something so small, so quick, there's
some question as to whether or not he observed
what was actually what he observed which actually
were suggestions by Steve Downs, but be that as
it may, I really -- it really is not that impor-
tant. There was a lot of -- because it —-- it has
nothing really to do with May 19th at all.

You had some other allegations made through-

out the trial. One is, I think, remember some

' questioning of Diane Downs about whether or not

she was upset one time with respect to her rifle
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14

or with respect to Steve Downs and working and
action of the rifle? She said,

"No, that never happened."
Mr. Hugi alluded apparently, you remember, you
know, was suggesting that she didn't testify
uncontradicted that it did not happen, perhaps
after that cross examination occurred, maybe
it was discovered that maybe the information
was incorrect and maybe it was something else
or whatever, but nevertheless the evidence you
heard was the accusation and we can leave the
accusation there without discussing it and
realizing that in fact, you know, there's no
evidence of that at all. And in fact, the
only evidence you have is that that did not
occur at all and should not be really consider-
ed by you at all.

The -- okay, he was critical of Diane
Downs' use of symbols. The unicorn. She should
be out ~- she should have grown out of this.
That's, well, once again I submit those -- that's
an attack to ridicule what she's done. I suggest
that's, you know, what's wrong with -- is there
something wrong with -- with that sort of thing?

Some kind of symbols and things of that nature?

PET LM 41
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1
|
l 1 I éuggest that it's not. We do that thing all
2 the time and whether it's a necklace or whatever,
l 3 " that that means some very important thing between
4 people or -- or with respect to children that
l 5 teddy bears become important. You get family
6 things that become real important from trips,
l 7 » | obviously, they were in a new place here, Oregon.
l 8 A new beginning. A new life in a lot of respects
9 ‘ and it seemed to be pretty logical that, you
l 10 know, that they have something that maybe
- symbolizes that. What's wrong with that? 1In a
I A 12 way, it was a gift to the family to a certain
l 13 : extent.
E 14 | Okay, let me get back to where we -- we
: ' 15 left off and I want to deal with finishing with
{ 16 respects to the blood spatter and it's important
' . 17 to anticipate what maybe said by Mr. Hugi that,
l 18 remember there was a test done by Mr. Pex. We
? 19 had some papers where he actually fired a weapon
I 20 into a thin sheet, sheet with some blood spot
21 with a plastic bag around. We found out that
I 22 the bullet went right on through it and also
I 23 had a piece of paper in front of him that left
23 very small spatters, you recall that?
I Now, Mr. Hugi may argue that while that
i
PET. EXT 11
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16

shows then that even firing a weapon inside the
car would not cause back spatter or because this
maybe argued by him, to rebutt the fact that
knowing -- on the shirt -- her two shirts which
showed nothing placed on her. There was nothing
just transfer that we were talking about and a
little bit right here as far as a transfer,
you'll see as far as alike, it's clearly a trans-
fer-type situation where you have a smudge on
your hand or sometﬁing like that or tool brushes
or whatever, but the important part to remember

is this: That that test as it became clear

.through the testimony, is different. In fact,

Mr. Hugi on redirect of Mr. Pex made this clear,
he was indicating basically two of the shots are
the ones that produced the back spatter. One
with respect to Christie and one with respect

to Cheryl. Another potential would not cause
very much back spatter at all. It's important
to remember that testimony was -- was that there
was blood between the seats and console area.
Blood also on various parts throughout the car,
in the back of that -- that seat, back of the
driver's seat, we talked about the other areas,

the ceiling and every place and of course, we
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17

still have Pex' conclusion that the action
with respect to the bodies when the bullet
does not go all the way through, is going
to cause the back spatter and that's what
different from his experiment. It went
completely through and it didn't have any-
thing coming back. It's a different situa-
tion. So, make sure, if he's arguing that
experiment, keep in mind that that, during
the trial was distinguished from the situa-
tion we're talking about.

Mr. Pex still had the conclusion that
you have in those situations, more compact
action then for example what would go -- what
would be going up to the ceiling. So, I want
to make sure and really anticipate everything
he might argue and keep in mind, you know,
that the real evidence was that an experiment
that is distinguishable from what we know the
fact and evidence to be.

The rock guards, the evidence there 1is
that these spatters on this one -- this rock
guard, the door was the one that Mr. Reed
and Mr. Pond and myself were involved in.

It's consistent with ones that this one and
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18

Mr. Pex is not disagreeing with that, not at

all. Obviously, there are some variations and
you see a number of spatters or whatever, there's
going to be some variation of course, but --

but they are consistent. It's because of

course, you never get the same exact spatter,

but they are consistent with -- with -- with

the swing of the sweater. They're a consis-

tent type and no, that's not uncontroverted.

Okay, one of the things that has to be

‘cleared up -— Mr. Hugi in his redirect of Mr.

Pex inferred a question that there was some
aerosal spray on the side of the car on the
outside which is of course, only -- thé only
thing you could get from a gun shot. Now,

it's just clear in case that we've written it
down or recall it, it's important to check back
through or you'll find in response and other
evidence, there's no evidence from anyone that
there was any aerosal spray on the side of that
car which you would expect in a gunshot. There
was some tests whether or not you would actually
have the aerosal back eleven, twelve, thirteen
inches. You may have lost all of it and that is

a possibility in all fairness, it's a possibility,
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but it's important that you don't have in your
mind some place that in fact there was aerosal
spray there because there was in the -- there
was not at all. |

The other situation we have is Mr. Pex
of course, running some experiments with his
sweater which he didn't really bring -- bring
the sweater to us. We had -- we tried to verify
and do ourselves exactly as possible with actual
real whole blood, etc., but also the exact same
sweater and you'll recall there are different
kinds of postal sweaters, different lengths,
different sizes, some are heavier than others.
This is a heavier winter-type sweater which is
-~ meant perhaps additional weight from the
bringing of that -- swinging of the sweater
down to that area between twelve to eighteen
inches.

If -- and I don't need to bring the dummy
of Cheryl back out again, but we started to do
that with respects to her being on the side --
the gunshot and if, as it appears, we are in a
direct, the second shot with respects to Cheryl
would have perhaps after shots with respects to

Christie and/or Danny and that allowed her to
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20

get up and she in fact would be turning which is
in fact the very angle as she would turn --

would have, of course, swinging of that sleeve

in the sweater coming down where that pool of
blood, the only way that sweater that they've
done in that -- done in ﬁhat particular direc-
tion and then we -- we talked about that yester-
day and that in fact put in direct line then with
someone in that sense or driving areas.

Again, if she is turning in that particu-
lar area. So, and we suggest that is in fact
what happened. The rest we've already talked
about yesterday as far as the sweater and all
of those things. It just does not match.

The other thing that needs to just be
clarified, a lot of questions were asked yester-
day that were necessarily taken as evidence at
all or -- or if it is, then the effect of it
should be placed in the appropriate perspective.

The -- Mr. Hugi was talking about the fact
that every time you swing the sweater or dropping
it, then there are smaller droppings which occur.
But, keeping in mind that that -- that the tests
that were done, only one of them was swinging a

second time when, before it was placed in the
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blood again, only one situation like that and
when you look at it, there's not much difference.
There's not much difference at all. All the

rest of them, all the initial swinging so all

the question is simply there as a question, but

with no real evidence at all, It's something

that may suggest some things, but it's something

that is irrelevant as far as the case is con-
cerned and irrelevant as far as the tests are
concerned,

He indicated or inferred in questions that
led up to the sleeve, just right out of the
blood, you’may get some droplings that may drop
off. Well, that's correct, but let's make sure
that we put it in proper perspective. It's in
fact, when Cheryl is picked up, that's right.
The blood maybe dripping off. That's right, as
it is picked up -- out, but as it's dropped and
swinging, you're going to get the same reaction
because that's exactly what was happening with
respect to the tests that were done with Mr.
Reed and Ms. Van and myself. There's no
evidence that what happened was pick it up and
he slaps it a little bit and then is swinging

it again and the papers, there's none of that
pap

PET. EX- 1T

DNA-Motion-000276

21



10
11
12
13
14
15
16
17
18
19
20

21

23
24

25

Defendant's Closing Argument

22

at all because that isn't what happened. It
was in there just like -- just like what would
have happened. . It brought out and then it was
dropped just in the same manner as it might have
been from the back of Cheryl. So, those are
questions that are suggestive, but they are
questions that you see are -- and they're --
they're to cause you to infer certain things
though there's no facts in evidence to get
where he wants you to getif you really look
at what they're talking about.

Okay, the -- I want to deal with the --
the hospital statements and let's talk about
that just -- for just a moment.

Diane Downs has, you know, through another
attorney gave notice that she was going to sue
the hospital. Obviously, this irritated the
people and they had pride, rightfully.so, they had
pride in what they accomplished and there was
no question that there would be -- have been
reaction. They're people, obviously, and not
thinking very highly of her fof doing that, we
know referring to the medical reports at least
why she was concerned about that and the change

with Christie and Danny as far as activity and
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then the experience with Christie to the loss of
some moment and satisfaction with Danny too, but
be that as it may, you can understand some of the
problems between the two of them. The -- what's
important to remember and I want to go through
this a little bit, it won't take very long, to
try to put this generally in order.

Diane Downs comes in and Rosie Martin indi-
cates that, you know, the hoping, some other
people indicated too, hoping to, but Rosie
Martin indicated that she says,

"Somebody just shot my children."
Willadene Frederickson said she was upset in
the main area, crying. We talked about hyster-
ical situation and the definition of that. Judy
Patterson and Diane Downs were asking how her
kids were and information during the admission
and insurance and she's going into that trauma
room, so she's saying that she was not interested
is -- is incorrect and also to infer that she
was just interested because -- because to see
if Christie was alive. If Christie would be able
to finger her and say is the one involved, hope-
fully answer too because we know that Willadene

Frederickson, there was some confusion of whether
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or not which one died, which at all, both or
none and that was confusion that continued
through a couple of hours and so there was
some pretty good reasons to be up and down and
not knowing exactly what was going on. And,
so there was some reason for her to be inquir-
ing and wondering what was happening when --
when their mother was confused, both of them
basically together for a good part of that
time.

So, to draw that inference is really
incorrect about going into the trauma room
and back out, of course she was interested.
The medical reports suggest also she's -- she
was attentive and concerned about the children.
The page, "Mother Upset," etc. figures a --
Willadene Frederickson, .Rosie Martin also indi-
cated she asked how the children were. Was not
asking about any specific one child or another.
She was inquiring how the children were. The
upset about the insurance admissions and getting
pretty hot with the police when they finally
arrived and as we know her, you know, her demeanor,
she obviously said things that perhaps we would

not have said in either a trial or other situa-

DET 14
I N = T 1

YAyl

DNA-Motion-000279



I R U BE Bm = l‘ll HE - N A e = lll‘l'll lll»

10
n
12
13
14
15
16
17
18
19
20

21

23
24
25

Defendant's Closing Argument

2D

tions, but she did and there are kinds of

explanations actually when you look at them

and put them in context. Rosie Martin -- she

indicated that she had -- she's, okay, she

had good insurance. Same with Robin Ruther-

ford, some of these we heard duplications,

Rutherford when you hear them, it sounds like

they are separate situations or incidences,

but really they're the same situation and

when you look at it in context, let's talk

about it for awhile the evening, next morning.
There were not that inappropriate things

which might classify'as inappropriate things.

She said they, you know, for the whole evening

when you look at Tracy's contact, other persons

contact, there were not that many. Take them

out of context, only spell them before you,

it makes to look different than when it was in

fact, was at the hospital. Conversations about

this child that had died and we've talked about

Cheryl, Christie, that confusion.

Dr. Mackey went to work -- to work the next
day, that was later on and that -- that's a real
coping thing for that family. 1It's really clear
and that's something that you may -- you may
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see from people and -- and we can ridicule or
say that she shouldn't have, but she did. Felt
more like a suspect than a victim. Take that
out of context and certainly it looks funny

to separately put them in context, it's a situa-
tion of officers in the hall saying, you know,
we don't believe her, you know, etc., etc. and
that's uncontradicted and no -- no doubt she felt
like a suspect. That's right, making it real
clear from the ver& start when you have it in
that context, it is not inappropriate either.

The -- Dr. Miller, Dr. Mackey, the concern

. for Danny, the concern of course, where the bullet

hole was in the area of the heart. Obtains the
information that it missed the heart. That --
that was great and so used so many slang terms.
That someone used in a different age group
might be termed, "far out", you know, a great
need, whatever, it just so she used a particular
term, she was glad for it and -- and now take
that out of context and I think -- I suggest
it's really improper.

It's interesting that, you know, Dr. Miller
indicated she didn't seem light hearted like other

people. There's various times though when she was

RET _EVY_ 1
T = 1

AY]

DNA-Motion-000281

NN

21



[ ..W"F.. I T A & = . I‘I‘ N B N BN B e .-.‘I'.. Ill‘

10
1
12
13
14
15
16
17
18
19
20

21

23
24

25

Defendant's Closing Argumentri

and I suggest also to look back at her on the
stand, she would sometimes laugh or her face
would set in kind of a smile. Some persons
-- some people face situations more of a front,
maybe more of a front or kind of a look while
sitting there, actually pretty state, you know,
sits more in a smile and I suggest to think
back how she was when she was testifying and
I think you'll see that that is more of how
her face just happens to sit and used in our
common -- using our common sense. I suggest
probably you've had some conversation with
other people as far as, you know,

"How you -- are you feeling?

You look sad."

"No, I'm not. Just -- I'm just

fine."
Maybe the opposite is occurring.

The grandfather of course, it's interest-
ing to note that Charbonneau and others also
observed that she thought the grandfather was
in control too, there was a comparison between
her and the rest of her family, but for the
most part, the front that there was observa-

tions were about the same. They were in control

DT [\
. /N,

DNA-Motion-000282

4.4
LI}




|
b
l
|
|
|
1
|
1
»
|
|
I
|
|
|

10
n
12
13
14
15
16
17
18
19
20

21

23
24

25

Defendant's Closing Argument

2¢

and they were keeping control their emotions
and so once we talked the -- basically was the
same situation which is what you would expect
when you know the kind of background and things
that they threw out.

The -- Dr. Willhite, it was, you know, when
you first heard the conversation of Dr. Willhite,
obviously they had some real personality prob-
lems, couple of real strong individuals clearly,
but what -- and coﬁtradicted Christie was on --
she was in fact on a monitor machine. It wasn't
necessarily to sustain her life, maybe in fact
was -- she was in fact on the machine -- it was
a respirator at that time and -- and there was
in fact a conversation about the effect of that
upon Christie and I think -- I submit to you
that in light of what we know about Diane Downs
as far as this in retrospection, this taking --
taking and writing questions about them or
writing about them, abuse, she's an interested
person who gets involved in things. She wanted
to take a pre-med course, doctor, etc.; she
starts out in that kind of thing. Obviously,.
some various problems in various aspects of her

life, she wasn't able to complete that, but
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knowing that she's a person who likes to learn
things and acquire new knowledge, it's very
easy I think to understand why she would have
had a conversation about that with Dr. Willhite
about the effect of a respirator or what it was
having upon Christie. What happens, you know,
just to continue to prolong her life or -- or
what happens if there are more problems going
to really be important merely as to what happens
if it was not there and it -- it's easy to under-
stand why she would be asking some of those
things, especially also in light of what was in
the news at that particular time. Also, about
the Bovia, if I'm pronouncing that. That was
in the news quite a bit about right to life,
you know, etc. or right to die, things of that
nature. So, it's easy to understand how that
conversation may have been misinterpreted by
both parties. Interesting once again, uncontra-
dicted evidence is that we did have her respira-
tor, we did have the things that would precipitate
such a conversation.

Rutherford says she wasn't anxious to go --
made a big deal when they were going to go, Rosie

Martin indicated she was -- she appeared ready
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Defendant's Closing Argument

30

to go and confused about whether or not she had
to check her arm, you know, at that time before
she was allowed to go and there was, you know,
and completed order there was some confusion,
but it appears from different points -- from
different points, even excluding Diane Downs,
you have some discrepancy -- some different
people seeing things differently and that's
what you expect to have happen on a night as

-- as unusual, as different as May 19th and May

20th morning would be. So that's not entirely

surprising.

The other thing that does need to be
cleared up also, just to make sure that we're
clear on this, is that we have medical reports
that we already went through in her case,
wanting to have the children together when
this separation to various hospitals is con-
cerned about interrogation that actually
borns out by Dr. Miller's first testimony and
in the medical feports and the use of the letter
in there to the hospital's attorney to get the
Children's Services Division involved and we
tried to make that clear from the very start.

If there was a dispute as to that, that was a
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i
5 1 real purpose that they go in and call the
I 2 attorney from the hospital or other persons
3 | to dispute that and that did not occur. And,
. 4 I suggest to you the reason that it did not
l 5 occur is because it is in fact what in fact
6 occurred is exactly as we indicated from the
' 7 very start and through Diane Downs' testimony
8 and that is the reason that that was done was
' 9 to the -- to stop interrogation or cooperation
I 10 with authorities. It was done because of the
11 things she had heard and understood as far as
l 12 that the effect upon -- and to use Dr. Miller's
. 13 . words,
14 "Their medical and psychological
l 15 welfare,"
16 that that was done to get into the third party
' 17 :to be able to monitor things and that was the
' 18 fair effect of it and even of course, although
19 you've got all the control of that and that was
l - 20 the effect of it and that was the reason that
21 it was done.
l 22 The -- okay, next, this -- this weapon.
l 23 | The -- let's talk about that for a minute. And
24 this would be related to Steve and this Ruger
l 25 that has been in their family for awhile.
PET._EX_ 141
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And let's -- let's first of all, I guess we'll
put this thing in context.

We have -- we have a Ruger semi-automatic
similar to the one that Downs had into evidence,
but before I talk about this, let's put this
thing in proper perspective because there has
been no evidence that that in fact was the model
of the weapon used at the scene.

Basically, what have you have heard is
this -- you have heard that for example a burglary
was committed at a particular residence and what
you have heard is that a Ford was used in that
burglary and you don't know what year the Ford
was. It may have been as old as a '76 to a '83
or '84 and you don't know if it was a sports
car to station wagon or two door or a four
door, that's what the evidence is. And , you
have added to that, you have that Downs had
once upon a time acquired a pretty unusual
manner of course, a Ford. I submit that there
are an awful lot of Rugers around so -- so keep
that in mind. We're not to be misled to say
the kind of weapon used was the same kind of
weapon that has been in their possession at

once upon a time. As you recall, basically
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just a Ruger semi-automatic as I went through,
Mr. Pex referred to -- in our notes, maintained
-— I couldn't read, I remember putting down, I
submit it was a '76. I think it was and as old
as perhaps a '76 or earlier right around this
time. Maybe new and changed a different model,
maybe different model in the same year as they
make different changes in it. They're different
-- they're different things, but still as far
as the testing done, it still reverts to the
same thing -~ reverts back to -- to a Ford. So
-- so keep that in mind because we might be in,
for instance, might be drawing things that was
offered into evidence, the same one that was
used, that is not correct. That is not correct.
Ms. Downs has asked what kind of weapon
she has and she indicates a .38 and a rifle
that's in fact what she had. You get into a
sematical argument which is whether or not they're
appropriate or not, a legal definition of posses-
sion and ownership, perhaps a little different
and the attorney gets into the legalese 1in
things and it's a little difficult then what
we initially think as a lay person, she did not

possess. She had given it back to Steve after --
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Defendant's Closing Argumnt

and that is in fact where it's at and we have
some theories with respect to that and I'll share

those with you.

We don't know exactly, but we have ~- we
have some —-- some, I guess as to what has
occurred. He -- she -- we know, let's get an

idea with respect to that weapon, she gave it
back a week or two before she came up here.
The .38 is something that at least as far as
she thought was no£ workable and so somebody,
boy, you just kind of put that stuff in a
particular trunk and you put -- and you forgot
what's there, expecially when it's stuff you
don't use and you think is not worth it. How
many times have you thought that you should
throw away something when you just never get
away to go do it? Well, that is kind of the
way that is a little bit with respect to the
other weapon, though let's look and see the
uncontradicted evidence which was her thought
which was as far as that weapon was concerned.
Her thought was, without contradiction, was to
not take it to Oregon and, but to go ahead and
get rid of it because that is what she did with

respect to Mr. Knickerbocker. She didn't want
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Defendant's Closing Argument

it. She offered it to him. Mr. Hugi says,

"Well, he didn't want it so

why would she give it do Steve

Downs when that was somebody

who was threatening Mr. Knicker-

bocker and was threatening Diane

Downs?"
Well, we know from her nature that she had been
doing this sort of thing all her life with
respect to her father, she stays around. She
complies with respect to Steve Downs, the gun
and the bathroom, it's given right back to
Steve Downs who was causing her to be so upset
in the first place and we know that Steve hit
her in the back of the head, beating her up,
etc., would come back and reconcile. She still
would go ahead and do it. She is raped and
Steve Downs comes right back to the airport,
you know, it‘s kind of just what can you do,
you know. She doesn't want that weapon and
so we know that she tries to give it to Mr.
Knickerbocker. Now, the main issue then was
not addressed when Mr. Hugi just basically had
a conclusion. It is seen with her that evening

when she leaves and I suggest to you that is not
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Defendant's Closing Argument

true and if you look at the evidence and you
weigh it, which is more likely and I want you
to just put it on some scales there. Put it
there and does she want to take it to Oregon?
No. Mr. Knickerbocker, she wanted to give it
away and suggested that she put it over there.
She didn't want it. Up until that time she
went after there and it's a reasonable inference
and so she gave it to Steve Downs and this
occurred the week ko week and a half before
that time and the same, we know, that is that

Mr. Knickerbocker is somebody who is really

.protecting his backside. There's no question

about it. Some taping and he admits that he
was looking out for Mr. Knickerbocker and he
also, in talking with the police, you know,
took their side of it and -- and you know,
that's understandable too. But, there are

a couple of things that he trips on.

On his recollection, one is that you'll
recall that when asked if Diane Downs had a
postal uniform on, do you remember that
question? When the conversation took place,
she in fact had her postal uniform on and it

was a work day and you'll recall that he agreed
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Defendant's Closing Argument

with that and initially, he agreed with that.
However, he only agreed with it for so long,
but you can, because you can recall after that
it was brought up to him that day, Mr. Knicker-
bocker remembered that she didn't work the

last week that she was there and then what's
Mr. Knickerbocker going to do? Then, because
he can't have his cake and eat it too, it was
either occurring when she was not in a postal
uniform or was, or either in a postal uniform
and therefore it's as she said it occurred or

it was when she wasn't in a postal uniform and
then that is more consistent with what he had
been saying all along and was committed to.

So, which way did he go? Well, he backed off
and said well the day before must not have been
a postal outfit, however he said before it was
and he said it was before because that's in
fact what occurred. Hadn't thought about that
had he? Where does he put that? It is subject
-- we put it right over her because she was
wearing her postal outfit and it was more than

a week before. He says on the evening before

that -- that when he saw the gun, the microwave
and the TV were in the trunk of the car. Now,
PET. EX 11
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38

Mr. Knickerbocker, are you confused that that
occurred a week to ten days before that?
Because, he says when he saw it in the trunk,
it was not there, he maybe mystified when he
saw in there, the microwave and the TV was
not in there and we know for a fact that all
-- all this -- this packing occurred the week
before. Three full vehicles were piled with
as many possessions as she could carry.
Pickup, vehicle ana her vehicle, the trunk
area. The microwave and the TV were in the
baék. We know that in -- we know that Wil-
ladene Frederickson, she looked in the trunk
area and as Diane Downs is saying, that that
already, by the time she had taken over and
taken it and pitched it in the back of Steve
Downs' pickup, the evidence of that, you
know, where do we put the evidence? We --
the evidence we will put is that Willadene
Frederickson was helping move. She was in
the back. She saw -- she knew that every-
thing was in the trunk of the car. You're
involved in the move, you know, the rifle
was in the back and also this weapon was in

the back because she saw, you know, if -- if
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she was -- if she was lying, Willadene Frederick-
son maybe that's what she's lying for her
daughter number one. The background I submit
to you is such that they realized their greater
consequences than just simply lying at trial and
I suggest that that's something to consider as
far as her being truthful, but there's addition-
al things that -- and if she was lying, simply
say,

"Hey, I saw the whole gun. I

saw the whole gun, it was clear

that, you know,it was you know,

a revolver. I saw the handle

and everything,"
but that isn't what she said. I submit she was
trying to be as truthful as possible. She saw
only two weapons because Diane Downs had already
given the other one to Steve Downs and she was,
and I circled this portion right here as the
part that -- that she saw and you recall it, it
was just as a single cloth bag at the time, she
doesn't know what was underneath it, it was just
that particular area right there. The gun was
in just a cloth there and that was just moving

aside so that she could get in and saw she -- and

N/ 44
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saw the kind of weapon that it was. Different
of course, than the semi-automatic, different.
Her credibility I suggest is -- is uneffectéd.
She saw it, the only weapon that was there and
the microwave and the TY where placed on the
back of that car back then. So, how do we
deal with Mr. Knickerbocker saying that it was
not before I saw it in the trunk of the car?
Why would he say that? Was he lying? You
know, maybe -- mayge, but maybe not. I would
suggest rather that maybe a different explana-
tion maybe that his thoughts about it and just
obviously real sure that it was there, it's
impossible for it to occur and a possible
explanation, assuming what he's saying is, let's
assume that that -- that everybody is helping
to pack this and leaving the TV and microwave
in the trunk of the car and Diane Downs, for
some reason wanted to fool somebody and she
has the automatic weapon in the trunk of the
car and she goes around and takes the micro-
wave and puts it somewhere, the TV and so on
and puts it someplace and Mr. Knickerbocker
sees the trunk of the car and sees that it

would be in the back and something -- Diane
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Downs, if she wanted him to see that, that's
right before she's leaving. So, during that
night or the next morning, she goes back and
slips the microwave and TV back in and makes

no sense at all. But, that's the only thing
that seems to make sense with what Mr. Knicker-
bocker says. It doesn't make sense. You

know, why would she do something like that?

It just doesn't -- it doesn't match. The

o TR R L S e

only” poééxhle‘éxplanatlon is that Mr. Knicker-

bocker is just confused or has been so involved

by talking with officers for so long and he's

.committed to what he thinks happened is what

he is saying convincingly and beliéving it
which in fact is not correct. She did not have
that weapon the evening before she left and I
suggest when you look at the evidence and you
put it in perspective, you know, which side
does it appear more likely, you know, happened?
That you'll fin@ Wilma Frederickson, the matter
in which- the information is given that you know,
it was not there. Her -- she already had
expressed her intention with the woman was to
get rid of it and it -- and that's what I

suggest she did, gave it to Mr. Downs and then
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what happens to it, you know, there are a lot of
things that happened there.

One is, it's clear that Steve Downs and
Diane Downs don't get along very well. It's
clear that Mr. Downs' approach to life is may-
be perhaps simplier to his friends and that is,
you -- you don't however, you can steal whatever
you can. You give excuses for it. A gun, his
excuse is that a person was i1l and then he
can't give it back.because he's too embarrassed
because the guy gets more healthier and that's
reaching for a denial as real in -- he can't
give the gun back. You need the money so you
steal them and borrow them, you get the money
for who knows what and we know the evidence is
clear that apparently he stole it about this
time, the same time which quite coincidentally
was about four thousand dollars, although Steve
of course, on the stand is saying well, you
know, something about a lawyer and thinking
ihat it Qould work out okay. We would work it
out. Well, be that as it may it maybe -- he's
up there saying we will work it out and that's
fine. But, what didn't happen, it didn't take

way from the fact that there is a lot of stuff
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going on there. Steven Downs sets on fire his
trailer and there's grand theft of a car trying
to get the money that he wasn't entitled to.

It's grand theft and I say it's a type of thing
involving a vehicle that's not accurately indi-
cated. You know, it's -- it's incredible --

it's also not surprising that we've had a little
bit in here, you know, of Steve Downs in trying
to blame Diane Downs for the fire of her trailer.
Do you recall that?

Well, I suggest that Diane Downs' position
in fact is and I think you'll recall the way it
was made, it was pretty clear in some of the
tapes that while that was an action saying that
it was made by Steve, it wasn't too surprising to
her that he made that allegation. It was Steve
Downs' track record. He didn't say that before.
This is really in line with what she would do
or what he would do, but it's also real clear
in the evidence that he once again is getting
away from these people by saying or accusing
this thing and you look at the fact and response
to those facts just as to what we don't get
the inside track. What is at issue is this

what, in fact is that -- is that there were two
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L4

vehicles of that fire. The second one of course
being brought out because the neighbor knew that
Diane Downs had been assaulted by -- by Steve
and there might be a motive for him to go do
something like that. Why even the neighbor is
in agreement, you know, that he's still -- he's
still there to burn, you know, he intended I
mean to do bad things. It's just -- it's his
style so they do other investigations and of
course, to a result of that it was -- it was
natural. It was not an arson, electrical I
suggest because people are experts and they
know and if anything different, you would have
heard that. The thing that makes this more
preposterous is you see him -- that side which
is what really happened or Steve Downs is
trying to get Diane Downs in trouble. Before
you didn't have any indication by Steven Downs
who I submit to you the theft and the arson

in the fire, the assault, you know, first

Diane viciouély and she was checked out and
it's ihcredible, you know, his best by far,

for if you hear no question, sort of like

Knickerbocker who had his best fade on in the

tapes he was taping. So, don't be fooled
N ¥ e N e ¥ 4.4
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by some of that either. He had his best foot
forward and so did Mr. Downs. You don't see
him beating Diane Downs. You don't see him
stealing things. I suggest you don't see those
things in an assault.

But, you've got to put that stuff on this
side, you know, the experts are saying,

"No, it doesn't."

Steve Downs is saying it's ridiculous. You've
also got something additional too, you've got
to decide which side you put it on. You recall
that sequence is that the fire took place and
there was some insurance proceeds that came to
Diane Downs and if -- if it had been done by
Steve Downs and if they were to share in the
proceeds of that money, Steve Downs was pretty
much upseg that he didn't get any and certainly
wouldn't justify that Diane Downs certainly
wouldn't expect him to and yet of course, what
he then says happens is that he enters into a
contract negotiation with Diane Downs to fix
the trailer and apparently trust by Diane Downs
to that, he'll do some work and she'll pay him
for it. I would suggest to you this: that that

is the most incredible, most stupendous act that
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anybody could take to assume that he was saying
that was true by,

"Burning your trailer you're

suppose to give me some money

or . I'1l be really upset. I

certainly would: entrust you

within the next few days to

pay me some money because of

some labor that I was performing."

And 1 suggest'that Steven Downs is not so

stupid, you'll recall that some of the things

that he was involved in, you don't deal neces-

.sarily with stupidness, she dealt with manipu-

lation and fraud, lying, things of that nature.
He is out for himself number one and he -- he
wouldn't be so stupid to do that if what he

was trying to do which was arson and the experts
in ;he investigation will call him that added

to that impossible scenario of his that what
he's saying is not true. That -- that is just
ridiculous, however you see Steve Downs knows
that Diane Downs caused him potentially to go

to jail, convicted of a felony which is a

serious matter.

Diane Downs, by now you know that people

PET _EX 11
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] are not very forgiving when they're as bad or
2 worse, I mean Steve Downs out seeing other

3 people, you know, we talked about the two

4 week into the marriage and stuff like that.

S And, yet later on in the marriage Diane Downs
6 also was involved with some people. She basi-
7 cally says no to him to get together a number
8 of times. There -- there was a real history

9 of real deep problems between the two of them
10 that gets worse and worse until, you recall
R Steve almost -- almost had words right there
12 had to be separated -- separated and with some
13 real hard feelings and I suggest to you that
14 Mr. Downs probably had the same kind of coping
15 with the officer that Mr. Knickerbocker did.

16 They were subject to an argument from one

18 And, perhaps he drew some conclusions also

19 because of certain statements and the investi-

20 gation, we need to understand that that is --

21 that is at that time particularly that can be

22 used. It takes you to be aware of that witnesses
23 will be more capable of more than what you think
24 that might me on your right side.

25 So, you give him information, Mr. Knicker-

PET. EX. 11
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bocker indicated he just heard one side and you
then form conclusions as far as what is right.
That is the thing that is so nice about this
system to be perfectly frank, this judicial
system is, is that then for the first time,

for the first time this is --is the very first
time that someone has heard the facts and heard
both sides. Not to -- the community, not the

witnesses, not the investigators, not anyone,

that's why this kind of system is so special

and that's why it works so well, but keep in
mind that what you are hearing and what is

taking place is different from what Mr. Knick-

"erbocker heard and what other people heard and

it's much much different. You bet it does.
And it affects them, you bet it does.

So, what happens? The gun is placed in
the back of his pickup. Greg Redick may have

taken it. It may have been sold in fact and

- it may have been sold by Steve Downs himself,

who knows. Who knows, God knows that Greg
Redick potentially was stealing other things
from him, who knows. It also is possible that,
and these are all things that we will not know,

it's also possible that it's also possible that

PET. EX. 1
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maybe Steven Downs in fact did find it and did
get rid of it and you know, it would be a great
way for him to just get even with her, wouldn't
it? You know, we're talking about incredible
things, you know, someone that would shoot
three children that they raised because they
liked someone and were involved with somebody
for a -- a few months. But, Mr. Downs despised
her for a long long period of time and has done
awful things to her for a much longer period

of time and especially if Steve Downs actually
thought that maybe she was reasonable, maybe he
had some other weapon or something else that
would naturally lead us to believe that that's
a reasonable reason. However, you don't even
need that. It's possible that he would do

that and would not say anything that he did
because there's a lot of possibility and maybe
he didn't get the weapon. Maybe it was stolen
by somebody, whatever, but you know, something
in his personality makeup is to get even. It's
to get even with Diane Downs which caused him
-- her father caused him to have a record and
potentially go to jail, whatever. And, his

personality is to get even. Remember what he

PETEX11
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50

said about the "get even with Diane Downs'", well,
kind of a nice -- kind of a way to get even with
Knickerbocker. Kind of a nice way to get even
with Diane Downs. Just won't mention anything
and trouble is what happens, you don't mention
anything right from the very start and you're
pretty much committed to it. He's embarrassed
that he stole it and he is committed to some-
thing, he's gone somehow to look for Steven Downs
if he then later sées, you know, well -- I had
it, I didn't mention it and it's not going to
make much difference, it's right anyway. I'll
just simply stay out of it.

Steven Downs' track record and history is
consistant with that, but also consistant was
the number of other ways that the gun might have
gone on another way too, but also the important
thing is to keep in mind that -- is that there's
no evidence, that kind of evidence that was
used, none whatsoever. None whatsoever that
fhe Ruger semi-automatic, the year, the model
and nothing and how much are they? How many of
them are there?

Okay, the getting even, you know, to a

certain extent though I guess the biggest piece

PET. EX. T1
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of evidence there is this: that -- can you
imagine how -- how much a person would have to
despise someone to rape them? And that is some-
thing that you need to decide if that in fact
occurred and we've already gone through that.
But, to do that and -- and to lie about it and
take the attitude that he did, I suggest that

he despises her a gfeat deal. And, that in
addition to some of the other things that we
have talked about gives at least some -- some
potential, one particular theory with that gun
and some other ones too and we've already talked
about those.

Okay, I want to talk about two things that
are really important and strangely enough one
Joe Inman and the time lapse, okay, and these
are two things that are real important because
they happen to support the Defendant's theory
and I guess Joe Inman, I would ask you to go
back and to think back to how you felt when
you heard Joe Inman's testimony and I'd -- I'd
identify how you felt because we try to be
aware how you felt and how things in the court
room were felt by that time and remember the

inference was then she's out here, she's trying

L Ill‘l'llll N S ) =N Em e 'I'l G S BN B Em B e
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to kill her kids and just driving to wait
until they die?

Okay, well when'Joe Inman testifies, ydu
can't stand up and indicate look, this proves
what we have been saying all along, but in fact
does and the time too, we're going to talk about
those right now. But, I guess I do want to
identify how you felt back there and I suggest
you felt uncomfortable and you say my word, if
a mother wanted to get the children as quickly
as possible to the hospital and was driving at
five to seven miles per hour, maybe ten, what-
ever, that's incredible. And, you must -- you
must have felt that you had to have felt some-
things back then. Okay, and let's see if they
were correct feelings based upon the evidence
that actually had come out in light of other
stuff that we have. Let me get to that.

Joe Inman gets, and let me draw kind of
like this with leading in this direction, let's
say 01d Mohawk Road and this is -- this is the
scene and we know that point eight miles is
approximately where he comes upon her. VNow,
we heard that he followed her for approximately

two to two and two and a half minutes. He said --

d.4
FE'E/\ 1
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i
 -|
' 1 we've got that figured out basically, we agree
l 2 pretty much point two miles.
3 Now, remember when he testified? It sounded
' l 4 like it was about two - three miles that he
| l 5 followed her just in the way it was said. It
6 was a corner or he couldn't pass, he couldn't
l 7 | get around and the way he testified, it just
8 . seemed like it was forever. Let's put it in
| ' 9 context exactly how that is, there's some dif-
4 l 10 ferent way that we could do that.
T ‘ 11 Generally, you think of -- Qell, point
' : ‘ 12 two-tenths of a mile, that -~ that's less than
13 ‘. a quarter of a mile for those involved in
l 14 track, you know, four laps a mile, basically,
. l 15 So, you've got point two five would be a full
: 16 lap around a track and this is less than that
' 7 by point five, by twenty percent less if my
| 18 math's correct there so you don't even have a
v ' 19 full lap. Get away to look at it generally
' 20 stated, you think of a city block in general
: 21 rules about eight city blocks to a mile so
' 22 you've got point two, you can go back to a
R 23 quarter of that being two city blocks and point
! . 24 | two would be maybe, you know, less than two
l 25 city blocks long basically and the time span
-
!
1
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that Joe Inman saw her.

Now, this may come és a surprise to you,
but -- but -- but listen. She was driving
slower before and after Joe Inman saw her, can
you believe I'm telling you that? Of course,
she did. That's not a very long distance and
especially keeping in mind three things and
they're these: she did three things, one with
respect to Christie and this is really impor-
tant. This is really important as far as this
thing occurred timewise. She was concerned
about her -- she heard as is consistant, she
heard the breathing that the two children were
in pain. She knew that they were still alive
and they were choking and Christie had to roll
over and as she said, she hadn't changed her
position so Diane thought number two, is the
towel and three is the window.

Okay, she did these things and I suggest

'to you that she did all of them pretty quickly,

All she -- she doesn't remember the towel and
Diane, we can tell approximately when that's
done because it's done before she gets to the
stop sign down at Hayden Bridge Road, some-

where on Old Mohawk Road what appears to have
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been consistant is the, let's really explain
this, when you do explain this on -- let's
write one other thing down that's got to be
discussed, that's really important that was
not mentioned.

It is when Joe Inman was behind her two
to two and half minutes and when he passed her,
whatever, he didn't see anyone in the car and
yet -- and his whole family was looking at the

car and it was as they went around the car,

.they didn't see anyone in the car and this

I'1l tell, this is a double star because of --
of what you can learn from this, they saw no one.

Okay, to do this once again in all fairness,
I'm going to tell you a conclusion we're going
to take it from both sides and see if she really
did shoot her children or if she did not shoot
her children and see how it fits.

Okay, number one. I suggest to you what
happened was this: she gets in the car, takes
off as fast as she can right at the start and
she gets not very far away, maybe a half mile
or so. She's far enough away from the person
who she believed to be solely on foot, didn't

think that this person could hop in the car
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and follow her and she hears that the:children

. are alive.

Okay, she slows down to help Christie,
the smell being in the car is just over-
whelming. So, she needs to roll down the
window to make it to the hospital and how's
she going to do that? She has her -- her knees
or a knee is on the steering wheel and she's
leaning on the back trying to help Christie
and she's across over this direction to roll
down the window and also while you're at it,
she seems to be, it's a logical time you know,
we can't draw anymore conclusions except that
it seems to be logical that this maybe also
the time that she drapes a towel, whether
back between the seats, who knows, puts it
around her arm.

Now, how long approximately is that going
to take if you think one of your children needs
to move to be saved? Okay, who knows, thirty
seconds, a minute, a minute and a half? You're
going to keep doing it until you think you've
had success or not. How long are you going to
be reaching across when you've had an injury --

a physical one referring to a superficial wound,
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but the pain to it causes you to not be able
to use it so much and you're reaching across
to roll down the window and while doing that,
you can because you can't do it over this
direction to keep it to fresh air making it
to the hospital and putting the towel, how
long would that take? Approximately two -
three minutes? Who knows. But, I suggest
that was what was occurring at the time and
you know something we have proof. Okay, if
you're sitting there and you're thinking how
does that prove anything? Then here's what
the proof is, here it is and let me aide in
one other factor too right here, that's real
important to Joe Inman, you recall when he
passes and goes on, he said he didn't see
a yellow car. Okay, he says,

"T don't recall how many."

Do you remember how many cars you passed when

you were coming into jury service this morn-
ing? You start seeing stuff after an exciting
event had occurred. You start making recol-
lections, you were just driving along and you
didn't see anybody or anything that happened.

However, I suggest also that that yellow car
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potentially was gone when you got to 0ld Mohawk
Road because he unintentionally misrepresented
it to you.

Mr. Hugi's argument, he said that -- I'1ll
get to this in just a second, he said that Mr,.
Inman drove here to here and do you recall he
talking about sixty miles per hour approximately?
So, this period, he would have made in about
one minute. So, therefore he drew the conclu-
sion that he would have passed her a little
after this occurred. That is aiso false, as
false can be that that -- that's -- you would
not get aﬁ '"A' or passing score in math for
that. I'm going to show you why in just a
second. Let's deal with this for just a second.

Let's assume -- let's assume that Diane
Downs has shot her children right there. And
that scene, well, let's look first of all,
assume what is the only assumption that is
possible with the -- with the blood spatter on
the outside of the car? This is logical when
we start doing the motion, just striking logi-

cal it's gets away from the opinion and gets

you down to the facts which are the only ways to
remember it., Mr. Pex, these marks --these were
PET. EX. 11
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found in the front, so they think it was some

- place, let's assume that she shot her children

someplace else, maybe far off the route, it
cohld have happened any place, see? When she
got in the car, she could have heard it was
clear to everyone that Danny and Christie were
still alive. She would have gone on a deserted
road some place that they were still alive and
we've talked to Christie, she had the bullet.
She could have shot them more or on the other
hand, like it's just -- it's inéredible, but
their theory of course, is that she's driving
around, sﬁe doesn't have anymore bullets so
she's just driving around until they die.

Where does she go on this road if she's off on
some deserted road, why not sit there and park,
you know, I mean she's going to know immediately
that these children are gasping. Dr. Miller
said you would hear them all gasping. Why did
she not stay on the road until they die? The
reason is because she didn't injure or harm her
children one way -- one bit, you know, you're
on some road. Why -- why do you drive on a
road where people are driving and then you drive

slow? Why don't you just sit there? They can't
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have their cake and eat it too. They cannot --
they can argue and infer one thing, but they
better be prepared to prove it and that's why
I've taken the time to draw it, see it. Let's
go further with Joe Inman and that stuff, okay?
Let's deal with that further.

He -- he forgot I think he indicated this,
but I don't know if counsel -- this -- the other
real important thing with Joe Inman, he's driving
on this road, he -- on Marcola Road and you
recall he sees lights of a car héading this
direction from a direction not -- I don't recall
specificaliy, you may check your records, but
he says he saw some lights over in that direc-
tion, there maybe a question mark as far as

direction. Let's take it now to -— to when Joe

Inman comes up behind this car.

Now, only two things can occur. One is,

'if -- if he can't see her in there, then -- and

she's really responsible, okay? I mean, only
certain possible reasons why you couldn't see
her in there. One is, she might not have been
doing anything and the only explanation or
option is that -- that she was hiding. The

only other option that we can come up with any
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01

other option, there are no other options. She
was hiding. Hiding from Mr. Inman and she sees
this car coming. You don't want to get caught
so you're hiding it down there so you're hiding.
Well, let's look at that. Let's look at it
really. Let's explore that.

She didn't want to call attention to
herself. She wanted the car to get around her

and -- and leave her alone because she's just

guilty as can be. Then, why do you come to

drive on the road for five to seven miles per
hour for two - two and a half minutes when all
you have to do is pull over to the side of the
road? If she knew, you know, the question is
did she know or didn't know a person was behind
her? 1If she knew and was hiding, do you think
frankly that she would just continue to drive
down the road two - two and a half minutes? You
know, I mean it doesn't make any sense. No, she
would have pulled over to the side of the road
immediately and let Joe Inman pass. If —- if
it occurred to -- as it say, she never would
have come out of this road, she wouldn't have
brought or tried to attract the attention to her

by driving five to seven miles an hour. I do
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suggest to you that when Joe Inman was behind
her, she did not know that because she was
trying to do these things that we've just
described. She did not know because she did
not pull over to the side of the road. She
did not know that vehicle was there because
she was so involved. She was so traumatized,
she was so involved in trying to save her
children and to keep from passing out and
maybe she was trying to get the towel also.
And, that would occur over a maﬁter of two -~
two, three -- three and a half minutes. You
know somefhing, we can learn from Joe Inman,
we learned this also: I submit that if -- if
you really can explain that and you end up
learning from that whether or not she knew
about Joe Inman, I suggest it's responsible
to inform fhat she did not have reason -- we
did not know that he was there or she would
have pulled over even -- even, you know, just
because you don't want any obstruction, she
did not know.

So, Joe Inman passes and gets by and I
submit no, that car is not even there other-

wise if she didn't know at anytime, why wouldn't
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she have incorporated this lie or why wouldn't

it continue this into her story, you know, that's
been inferred that she didn't know the car was
there.

Now, this is what we know from this as it
is incredible and it is really important that
we know that in a short while after Joe Inman
passes her, she's not going at five to seven
miles an hour any more. We know the two child-
ren are still alive, close to death when they
get to the hospital, but they are still alive
and she can tell because they're gasping and
making noise so that you know it. Let's also
keep in mind one other thing, okay? It is
important too, it's one of those that didn't
fit when you think about the State's theory
begause they inferred that what Diane Downs

wanted was for Christie to die because she

-was the one that saw her do it. She saw that

then they have forgotten that they have totally
forgotten even their theory of this case be-
cause they're saying that the reason she shot
her children was because Mr. Knickerbocker
wouldn't be with her if she had children. You

see what we're talking about is that it did no
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good for her to get to the hospital, according
to the State with one dead and two alive. The
only way to get Mr. Knickerbocker was to have
-— if all threc were dead. So, what purpose

did it serve her I would ask for her to drive

‘to the hospital with two gasping and still alive

and one perhaps deceased? Not to get Mr.
Knickerbocker. She could have stayed on 01d
Mohawk Road or some old gravel road and all
these hidden roads, park around on Mohawk Road
and the only reason she tried to.get to the
hospital in time was to save her children.
It's not wgrrying about Christie as Mr. Hugi
has suggested. You've forgotten about the
theory that Ms. Diane Downs was out there for
one reason, it's to get all three children.
She wants to be with Knickerbocker, a love of
a few months. Huh-uh. The reason she got to
the emergency room was she wanted to save her
children and that's where Joe Inman dovetails
there. \

If you look at the fact honestly, the
part to dovetail and the dovetailing is this:
that she didn't know Joe Inman was there so

therefore what -- what reason does Diane have
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then to accelerate the vehicle and get to the
hospital? Why don't you just come at five to
seven miles an hour? You see until they have
died and you could tell if they had died because
of the gasping, etc. stops. That's something at
least some indication that they're still alive.
Why doesn't she -- she notice from the time

that she then accelerates and moves pretty
rapidly, getting to the hospital then from both
Mr. Hugi's scenario and the card and also from
the one review with the -- in just a moment,
when she goes quickly there and I ask you then,
what was the reason? It wasn't because she saw
Joe Inman and therefore there's a car out there
seen and so, you've got to get into the hospital
because we know that she could not have seen

Joe Inman because of what she was doing. The
reason she accelerated was to get to the hospi-
tal. She wanted to save as many children as

she could. See how all those things start to
fit in? See how they fell into place? Joe
Inman, for instance, that was suggested at that
time, but you see now when you look at it, you
see it does in fact support what we have been

saying all along and it does not raise the
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1
| I 1 inference that she initially would think it
l 2 might. Before -- because this has to do with
3 the -- this theory of the -- of the State as
| l 4 far as timing. I want to go ahead and show
5 you right here why this is wrong.
l 6 He raised the conclusion that Joe Inman
' 71 is going sixty miles an hour and therefore he
8 gets there a minute after the shooting occurs.
l 9 . That is wrong and the only way that we're
10 really going to be able to describe it to a
| l 1 certain extent is for -- for us to maybe do
l: 12 this, let's do it this way: let's -- let's
13 use these two as cars and let's -- let's say
' 14 here is where the casings are found to the
15 : shooting which occurred and let's say right
l 16 over here is -- is where -- is where the Joe
l .17 Inman first sees the car.
' 18 Okay, the State says it takes a minute.
' 19 He has got to the scene a minute after the
20 shooting. Now, there are a whole bunch -- all
l 21 kinds of questions you had when you were in
l 22 grade school or junior high school, question:
| 23 if the train started at this depot and it goes
l 24 to depots and another train starts at this
25 . depot and is -- this one is the kind of a prob-
1
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lem that you learn in school and we have done
well in this test because of this reason:
because, the time -- let's -- they get here
at the same time. Okay. Okay, let's go back-
wards on it.

Going at when they meet here at eighth
of a mile and the question that is, when did
the shooting occur? Is it -- is it taking
Inman's vehicle and going backwards? 1Is it
going back approximately a minupe? No. It's
not because when he was there at the scene,
it was not occurring then, obviously. No, you
take her vehicle, her vehicle which at this
time Joe Inman had caught her, she was already
going :slow. So, what you have then is a situation
of about a mile to sixty miles an hour, that's
right. That's a minute, but her vehicle went
sixty miles an hour from the casing to where
Joe Inman and her vehicle converged is known.
So, the correct answer to this -- this math
question is this: it's possibly closer to
two to three minutes after the shooting occurred

because she accelerates, not up to sixty miles

an hour, accelerated twenty - twenty-five,
thirty - thirty-five, forty maybe something
PET. EX. 11
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like that and comes around about here and she
hears the children. They're still alive and
reaching back and slowing down reaching back
and trying to take care of Christie, talking
to her or doing whatever, it's a slowing down
and it may have two to three minutes during
that period of time and then Mr. Inman comes
upon the same scene, He is perhaps three
minutes late, two to three minutes late poten-
tially and whatever occurred during a particu-
lar time, that person who was résponsible plus
the gun that was never recovered are long gone
in the bushes and they maybe, if that yellow
car was checked, can that person may or may not
have been there. Some discussion that it was
there, there have been some discussions that
on 01ld Mohawk Road that perhaps the lights --
there could have been some lights that Joe
Inman saw. You wouldn't expect the person to

just shoot the children, drug her or whatever

to maybe -- to continue to follow her. She's

gotten away. You don't expect him to go the

same route. You'd expect him, if he was in a

yellow vehicle, in fact it was matched with

that person, you'd expect to go back and out,
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perhaps down Marcola Road in that direction,
the person was walking. There's some theories
about who was with this person, was -~ where
he was going and we'll talk about that in a
minute. But, that-that math is all wrong.
It's all wrong. So we learn a lot from Joe
Inman and I suggest what we learn from that is
not damaging to the defense's case -- to the --
it's not helpful to the State's case. It is
helpful to what we have indicatgd all along.

Okay, the timing and ~--this -- this timing,
here you'll also find in the -- find in the
things that were done at the -- on that car,
the cardboard -- the paper that was presented
to you in Mr. Hugi's opening argument and I'm
going to go ahead and write some things down
here and deal with that.

First~of all, the things used are incor-
rect. Joe Inman at ten fifteen to ten sixteen
and once again we'll go ahead and take these
as approximations, but let's keep in mind these
things a minute or two off, I mean it's hard to
say exactly with -- with his theory, it takes
these things as exact, but let's use our common

sense and indicate that something maybe off a
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little bit. You never can tell,.

Heather Plouard, she's indicated a start
at nine thirty, do you recall her testimony
which was she didn't have a clock or watch, no
phone, but that goes into, you know, her reason
for being out there. She indicated it was like
nine forty-five, ten, somewhere in there.
Various times she thought another time too,
in a way different parts of her testimony
picks out different times and she said nine
forty-five to ten, another time, I think maybe
nine thirty. She talked to Delores Holland,
there's some variation in there.

Delores Holland, she did not say, now if
you look at the facts, setting aside the con-
clusions, she is not saying factually that it
was nine forty that she heard the car door,
okay, close. She did not say that. She says
that she is coming to that conclusion based
upon some facts which we could have and then
we could derive at our own conclusions. She
says the time -- she is sure about ten to ten
and if you go back and look at what she did in
between that time, between the car door and ten

to ten is, she had a few pages -- a couple of
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few pages left to read in her book. TIt's right
at the end of her book and presumably, the two -
three pages was not in the middle and think back
and use common sense about how -- whaﬁ occurs at
the end of a book? It's fairly exciting and
you're not exactly reading well slowly. 1It's

a conclusion time and T suggest to you, reading
a few pages of the end of a book and then going
to the -- to think that she did at ten to ten
does not cause her to take ten minutes to read
those few pages. I suggest it may have been

two minutes - three minutes, maybe four minutes.
Give her say, five minutes and I suggest what

is more likely that she heard the car door may-
be around nine forty-five - nine forty-four,
whatever, so let's start there and then let's

see some of the things that in fact were left

"out or misinterpretted in -- in the time gap --

time lapse situation.

The -- also keep in mind, also that you
know, what we've already talked about, some
timing in that thing which results of this
driving in the area out there with Doug Welch
and Dick Tracy with Diane Downs who told to

speed up once and told to slow down many times.
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So, if there was an area.-- and. also was done
in daylight with an experienced driver that
knows the area verses Diane Downs driving at
night time, not being totally familiar with
that particular area and also keeping in mind
also that we had the stop at this area for a
few minutes. That she had referred -- she had
indicated to the officers, but they didn't even
inquire and she didn't think it was important
to specify -- go through factually what had
occurred during that time. That wasn't consi-
dered either.

Okay, this is what we've got here. We've
got nine forty-five -- let's go through, here's
-— we can check and see if it's reasonable.
Nine forty-five when she starts to -- on, this
is maybe somewhat unclear, but -- but reason-
ably an inference can be drawn that they drove
out there to check how long it would take to
go from Heather Plouard's to say up to north
Sunderman, P to S.

Now, what is unclear, we have a few min-
utes ~- a minute or two either direction, but
she gets into the car and she presumably backs

out of the driveway and at least the jury view,
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we saw approximately how the driveway went
into the house. You don't park on the roadway,
but you drive out back onto the street, put it
in gear and start to go forward. If we're
getting —-- going about time, we'd better make
sure that we deal with the evidence. Better
make sure we deal with absolutely the evidence.
Let's say that we back out and go out and
get on the roadway which is maybe going to take
a minute or two. Okay, and, you know, maybe --
maybe a minute, maybe a little less in all.
These all give and take here a little bit.
Let's conélude that at approximately, let's put
down as only started out, doing it this -- this
way. Look at the whole thing and give or take
here, put down as about two minutes with a
drive and maybe she left at nine forty-seven,
given the benefit of a doubt, that reading
three pages in a few minutes to read a few
pages, nine forty-five to nine forty-seven.
Nine four seven. Gets on the roadway and then
the next one is a drive from that area to north
Sunderman -- of seven minutes, it's daylight,
etc. and I'd ask you to give us an additional

minute for that drive because of the other cars
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being in the area. They are going faster than
they should of and were told to slow down there
for a few minutes, five to six miles right in
there which gives us an additional minute.
That's all. Okay, I think that's reasonable
and we'll take it. So, we've got that as being
nine or nine forty-seven, add eight, that's nine
forty-five. (sic)

Okay, now while -- okay, nine forty-five,
you're at Sunderman Road and instead of keeping
the vehicle traveling straight éhead, we're
going to go up there to that little jury view,
you recali? It was full out over there and it

wasn't just like in the middle of the inter-

~section, but it was a pullout there and they

turned around, pulled around and came back when

~in fact, during that time, was when Cheryl was

getting down in the front seat and there's some
cdnversation about whether they come on or not.
Something to respect that a checkbook in fact
the checkbook -~ in fact, if it was in the car
and a few other things. Some discussion takes
place in there and just for purposes of this
right now, we'll talk about say five or six

minutes. That takes place there, the conver-
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sations and things of that nature, so once again,
give or take the -- let's take that to ten o' one.
Five to six minutes. And, then we have the
driveway from North Sunderman to Seifert.

Okay, and during that time you have this
--indicated it was about eight minutes is what

they put down. Once again, they're going faster

than they were suppose to drive. Give us an

additional, just for the straight drive, just
as far as timing is concerned, give us —-- give
us an additional minute right there.

All right. And this maybe probably more
balanced éut with that, give us nine minutes
and let's do something different also. Because,
see what really happened there? It's not that
Diane Downs is going out there timing her
driving and you drive from North Sunderman,
right past‘where the casings are and you offi-
cer, you know -- see what the timing is and
you drive on into town then. Officers are
going to say, you know, it took us this long.
They're writing it down. They keep doing that
and that isn't what happened. Huh-uh. She is
seeing someone in the middle of the road and

SO0 you get to the casing and she is slowing up.

PET. EX. 11
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She slows up and then comes to a stop. All
these things occur before there's even any
contact with this person.

How much, you know, what happens -- what's
a comparison to just driving and timing as
far as whether you get places verses when you
slow up to stop at a stop sign -- stop light,
you know, it's hard to say. I guess that it
may be a minute or less. It may not be, but
I will assign some time to that. Some time
to that at least we can do here, I want to
start with fractions here, but let's -- let's
put one here and there's been talk about the
shooting incident before she's able to leave
and being a minute or two or thirty seconds or
whatever, let's cut that down to the shortened
say, a minute for that because the man doesn't
walk over to her car or he doesn't run over or
jog over, In fact, we're unclear exactly how
that occurred, but potentially just is walking
over or hurrying over, there's no evidence of
tha£ presumably just walking over and opening
the door, etc. You know, what takes place
there probably is more than a minute, but at

least a minute. So, we'll cut that down some.
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When she then takes off from there, you've
added eleven minutes to this and you are then
at ten, whoops, twelve, ten twelve when she is
leaving that area. One other thing, we need to
keep in mind if some of you wrote down some of
the things on his -- on this cardboard thing,
he was talking about -- about the, you know,
average miles per hour. He would say going
about seven minutes five point three, it was
an average miles per hour. When I look at
average miles per hour, that's.really deceiving
because that doesn't take -- that's not saying
a whole lot which is consistent, that's saying
that when you start, you immediately start at
this speed. There's no fluction, no stop signs,
nothing. I want you to refer to your common
sense when you go on a trip some place and say
even if you don't stop for like meals and again,
we're talking about a big span of time during
the evening like fifty or fifty-five that becomes
more fifty-five I'd have to probably say, maybe
seventy-five miles an hour when you're driving
aﬁd keeping in mind that it's an evening which
puts those evenings out there and a particular

reason to give an inference that she's going

77
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to be going slower. That what they were doing
was not taking into consideration that, you
know, a slow time or stopping at stop signs,
etc., I submit to you or accelerating or de-
celerating. But, then what we have is the

next period of time as being this point eight --
point eight miles between the casings -- between
the casings and Joe Inman.

Now, you cannot put there one minute
because she was not going sixty miles an hour.
We know she was already slowed down to maybe
five to seven when Joe Inman came upon her.

So, I would suggest to you if she was at an

average of say thirty miles through there that
would be two minutes, close to a mile, I would
suggest that perhaps that mile of acceleration
to twenty-five - forty miles an hour, whatever
and then béck down as she is turning and doing
things, that gives us two minutes, thirty miles

an hour is much more than that maybe even three -

four minutes, maybe even three - four minutes,
but you know, I -- I'd ask you to maybe add
some minutes there. I asked you to add some

minutes there at back before we'll take off —--

we'll take the low side, three minutes which

PET. EX. 11
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has to be real reasonable for that. Three
minutes get to -- to ten fifteen and when
does Joe Inman say that he saw her? Ten
sixteen. But, it -—- it's even difficult
than that because there's some more things
that are -- are misleading in what was pre-
sented to you, because when he assumes then
in the average mile per hour, etc., after.
that is that she takes off at the same speed
as Joe Inman.

There is some contact. Joe Inman has
passed her and she immediately zooms off,

but that is not what occurred. She is doing

. things at least that need to be done and at

least, you know, say an additional half city
block or whatever, at least at a minimum say
another minute, say and so you have a minute
or two, whatever you have, excuse me, indeed
it has jumped up to what Joe Inman has just
as few minutes. I think that it would be,
I know it's close to twelve, if I could just
have a minute?

Joe Inman says it's two to two and a half
minutes, right? So, let's say this then becomes

say ten seventeen or ten fifteen when he leaves,

PET. EX. 11
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Okay. There's some other things that are not
added in here what we have just been talking
about with Joe Inman when Joe Inman leaves,
she is still going slow for a period of time.
So, let's just put a slow period question
mark? But, let's get an additional minute,
just another minute say about ten nineteen.
And then, let's look down here to hospital
arrival as being, you know, people looking at
their watches and clocks when she goes and
she honks her horn and yells, you know,
"Kids shot."
hHelp."
There's some running around, information,

etc. People are doing things and some people

.are noting as they run around. As counsel said,

you know, scattering and checking that's going on
and stickihg their head back in and you -- they
needed help and so they were calling people in
different rooms. They get that and they report
that which may have been thirty seconds and it
may have been more, but I suggest to you say

that she wrote or looked at her watch and wrote
ten thirty which is exactly the same time that

people are, you know, are reacting to this which

PET. EX. 11
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is probably not fair, maybe their -- maybe there
has been a minute or less or so of daylight
driving to them. Ten thirty, I suggest probably
they rolled into that parking lot say about

ten twenty-nine or somewhere about that which

then leaves not -- not thirteen minutes or so,

~ but instead approximately ten minutes and that's

saying that she was able to finish what she was
going within another minute or so and then she
accelerated.

Now, there is no time gap fhere which can
be a time gap when you take from people's testi-
mony, . yo& know, the worse of all possible world's,
but I suggest to you what we have done, I have
talked about each ofthese and indicated things
that were left out, wrong assumptions that were
made.

I suggest to you that there was no time
losses at all, 1In fact, actually things fit in
-- in fact, actually about -perfectly when you
think and walk through the events that happened.

Okay, I'll leave this here and Mr. Hugi may
have some responses to it, but keep in mind all
these various things and make sure if he is criti-

cal of that, that he fits it. That -- that he

PET. EX. 11
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actually fits it.

I think that that completes that portion,
your Honor. I don't have too much more, but
we're probably going to finish this afternoon,
think.

THE COURT: Very well. We'll be in recess
until 1:30 p.m.

(Lunch recess taken.)

THE COURT: You may continue.

MR. JAGGER: Thank you, your Honor.

The thing that's really irritating about this
particular case is that, you know, we go through
a great poftion of trial and a good portion of
argument to an extent accusing a little bit what
Diane Downs has done. You know, we talk about
the statements she makes at the hospital and when
you think about it, it's really irritating, but
you try and explain what has been said and why
certain people heard her say things that -- at
particular times. But, if you -- if you approach
it from a different way, if you had heard for
example the entire story reversed and the State
had gone second, we wouldn't have had to explain
some things that appear to be bringing in the

entire situation and then going through it pretty

PET. EX. 11

DNA-Motion-000337

82



10
1"
12
13
14
15
16
17
18
19
20

21

23
24
25

Defendant's Closing Argument

slowly, fact by fact, and taking each fact from
Joe Inman and Christie and whoever and say how
that actually has a point to what we have said
all along, it would have been a different situa-
tion.

I think/thought, that what is the most
irritating and probably the most frustrating at
all is that -- is this distortion. This -- this
fabrication of motive because you don't do stuff
like this just for no reason whatsoever unless
you're absolutely crazy, drugged out or whatever.

So, the motive then is Mr. Knickerbocker which,

.when you look at it, when you get past that

initial thought, it is bizarre. It is ridicu-
lous and not because of what anybody said, it's
because of what people and how people acted.
The thing that is so -- so incredibly

bizarre, you take --— you take a person who has
mothered the children. Okay, and who is so,
not naive, is the word, but a situation that is
she's -- she's kind of fresh initially. She
gets educated pretty quickly by Steve Downs,
but you know, the things not said by her -- by
her reactions and said things the Air Force thing,

Steve Downs indicated part of the reason for the

PET EX 11
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i
L 1 Air Force is that she felt, you know, an obli-
I 2 gation to the country. She felt, you know, a
3 career was needed and obviously needed some
. 4 money. Needed to have some stability. Steve
I 5 Downs wasn't providing that though the kind of
6 naive approach to things. It's fresh, it's
l 7 nice and then you say how distorted it 1is
8 later on.
l 9 The -- the two week thing after the marri-
I 10 age separation, the whole thing was Steve Downs
11 indicating the situation with respect ﬁo surro-
l 12 gate parenthood. He never said it was done for
- 13 money or for gain or from some kind of'a selfish
14 motive. It was done for the reason in his words
l 15 almost exact words,
16 "To have -- let other people see
l 17 the happiness that children bring."
I 18 And then Mr. Hugi stands up here and goes
19 ahead and says, you know, tells them that there
I 20 is just no way that she's that naive, not that
21 fresh to go out when she goes to a new place
l 22 in Oregon, works full time in Oregon and having
I 23 for the first time in a long time, has a chance
24 to be with her children. You know, Mr. Hugi
25 gets up here and talks about the diary and the
PET. EX. 11
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log and say, look at this week or so she's up --

she's writing about children where she didn't do
it before. She had a good relationship. She
testified that she didn't have Mr. Knickerbocker
in an outside going to and from, wasn't going
with her, moving in and out. She didn't have
that to be concerned about anymore. What was
she doing up here? Being with her children.

Why wouldn't she write more about it because

she was doing more with her children and to
distort that and say she's doing it because of
some weeks before she planned on killing her
children. That is an abortion. That's -- that's
ridiculous. It's not borm out by her actions
before she moved to Oregon or afterwards.

Mr. Knickerbocker, she was involved with

-

him what? A few months. She is leaving in

A;;;I ;;d to look back tgere, this part of
January, a couple of months before that, what's
she doing? She's -- she's traveling off to the
East to become pregnant, to what social life was
before when she was pregnant which is exactly a
lot of social life. I suggest she had every
reason to believe the samething would occur if

she got pregnant again, Did that stop her?

PET. EX_ 11
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You put down here a lot of trails initially,
setup like this and you have Mr. Knickerbocker

right here and they ve got to put Mr. Knlcker—

a——

bocker as the most 1mportant th1no in the
world to Diane Downs Has gone crazy for him.

Everythlng is more important. Everything is

et i

less important than Mr. Knickerbocker and so

[ r——

what do they use to prove that?

They have some letters. There's no ques-

tion she cared for h1m, yes, but they -~ the

+ sm—

© t————t

comparlson is these letters and -- and other

men, but the comparison is not with respect to

e

career, -- surrogate parentlng and going to

§ T ——

Oregon wlth the children and the acts, not the
Vwords of people,’the acts or that these were
bmore 1mpertant Okay, I sald H uses,' let's
follow it up'with some facts, okay?
Number one, the -- there were some pictures
g;ehéht in and we have them ba51ca11y from the
Lbeélhnlng, approx1mately ten years ago when v-
Christie was born through basically right around
the middle part of '83, shortly before she came
to Oregon. She took the pictures. She was,

rinyolved with the children. She was the one

Steven Dpwns pays

that was providing for them. /St
! 4Vd

PET. EX. 11
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|
1
| 1 [\\0 support. Itwasn't his job, it was her job
: ' 2 and you don't become even -- even the most
l 3 vicious of marriages, the ones where you don't
4 get along, you hate each other, you can't stand
l 5 : each other, I suggest common experience, when
6 you separate and split that tie, even if it's
| ' 7 distasteful, there's a certain sadness that
8 goes along with it. A certain loss because
| ' 9 good or bad, it was with you. It's a part of
: l 10 your life. And for -- to say that she would
‘ 11 for -- for a man among many men,'to voluntarily
l; 12 and deliberately thought out weeks in advance
13 to separaté, a part of her -- it's bizarre.
' 14 It's crazy. Didn't happen. Did not happen.
. ' 15 She cared for the children. 1I'll tell --
- 16 look through this and it shows Steven's
: l 17| involvement. Doesn't show a whole lot of
18 involvement in Steve's pictures with respect
{ l 19 . to his Army buddies or service buddies, other -
‘ ' 20 people. You go through that and they are
: 21 pictures which go towards the end, you see
: l 22 Diane Downs holding the children, pictures
| 23 of the crib, etc. Ones that we brought in
I 24 show the same thought right up to '83 and you
l 25 know, you look at those and then you know the
PET. EX. 11
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concerns that you have.

You know the concerns that -- you know, the
sometimes we say about the children, you say so
many strange things. You know that they drive
me up the wall, whatever, you know they also
do of course, but it's sort of a statement made
about dormitory food, fraternity or dormitory
food, but it's a wonderful experience. You
wouldn't give it up. Ihe‘ghi}dren, you know,

the good and bad times, they melt in one and
N T T »

I tell you, yeah, you don t —- you don't decide
L.

‘to separate yourself and cut that out of your

- . [—— e

being because of -- because of Mr, Knlckerbocker

an arrogant -- an arrogant undependable, unre-
\_.,.M. S — —

%iable scoundral He would be w1th her for a

week or two and gone with the taxes, whatever.
\y_____h___’_,.’ — e,

Just a matter of months. Yeah, he cared for her

or she cared for him more than some of the other
people he had been involved in, but no way enough
to injure her children. No way. Let's look at
that.

A short period of time, ups and downs. What
ohore per ' __What

was her approach to it? Her approach to that was
”ﬂ——_ﬂﬂﬂnwfe,

kimd of Iike you'd expect when you really had got

to know her, you know _talked-about fgor anyone has

PET. EX. 11
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listened to her, like you have. Anyone has.

Okay? What did she do?

i She wanted to know what was wrong. Some-
~

thlng was wrong w1th him or her so what d1d

she do? Samethlng she's done many many times.

Let s do some wrltlng erte these down and

[A— -

reflect upon 1t. In reaching for paper, she

d1d it w1th him too. She came to use it. It
wasn't her, it was him, Pretty sound dec131on
e T T R T .,

She also had the children with her. Only time

she didn't was when the trailer nouse burnt,

of course, Steve had for a short period of time

-- she wasn't without the children because of
Nick. She was without the children for other
reasons. It had to be boys, Mr. Knickerbocker,
why did he -- did she get him back? Why did

she track Steven Downs before she came up to
Oregon? Huh~uh. TIf that had been the situa-

tion and he had given this exucse, keep in mind
-she was doing things, the excuses all of the time,
those were different expenses when he wouldn't

be with her, you know, after the week would

pass, you know, the difference usually were just
one —-- just weren't ones that you heard they were,

you know, Sharon, that is has sclerosis, she's

PET. EX. 11
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Y(

really in bad shape. He didn't feel such an
obligation. I've just got to, you know, or,
you know, this thing -- it's so proportioned.
It's so disproportioned and you have a right
to indeed a right to be upset about it. He
didn't want to be a Daddy.

I -- well, let's put it in the words that
they were really meant. For instance, that
they try and stray from it what he said --
what the real words are, yoﬁ learned was,
he was saying,

"I love children, but I don't

want the responsiblity of raising

them."
So, that's why he didn't have any children
of his own. But, he loved them. Loved to be
around them. Had a friend and relatives with
children and had them over. There's no problems
as far as responsiblity. Diane Downs had the
responsibility before. There was no problem
with that. She had to have it some more, big
deal. There's no change for her. But, that
was just one of the many excuses that he had
been giving all the time. Other excuses, you

know, love Sharon more and here's the kicker,

PET. EX. 11
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2

the drive really inside Mr. Knicerkerbocker:
Another reason Sharon's parents, you know,

family had a lot of money. Diane Downs' parents

didn't have a lot of money. Great in excuses.

Great 1n51ght as a parent. Diane Downs and in

o e

her response to llfe, a log she had and would

/erlte it down to test and flnd out what he's
worth and how much was he worth looking at
actions.

Come January - February right in there,
—~—— ,

she st111 was flylng back for example, to get

pregnant. St111 follow1ng through the surrogate
*parenting program. The time they had otherwise
spent with him, she's off taking flying lessons.
'She's a woman that we talked about, here's this
crazed woman, just crazy because she's in love

with so,many and the even is more important than

him. “No way. No way. No way. And don't ‘let the

PP

‘ State rely on different statements in her diary,
letters orwhatever because we know some of that
writing, she does care in fact without -- with-
out question, she would have liked him to have
left Sharon and come on up and live with him up
here. No question about it. But, sure -- but

don't distort it. Don't let anything distort that,

PET. EX. 11
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You look at some actions and there contrast to
that. Look when she came to Oregon. I'd ask
you which is more important, you know, if this

-- this crazy ‘woman, you know, who loves Mr.
Knlckerbocker more than anything certainly you

e s e

wéuld think thaé -- that 1if tﬁat were true, that
she would like Mr. Knickerbocker at least more
\fhaﬁ a job,if she's like more than a life of her
cgildfén, she'd like Mr. Knickerbocker more than
a job, right? But, what happens in the move up
here?

He takes off to Texas and she gets a job
too at the Eugene Postal Service. He came back
and they lived together for awhile, but then
what happened? Why didn't he stay?

He goes back and tries to get a job to
give her support if she's still there. Can't

get it. She already has a surrogate parenting

A e T R A

program bu51ness going. Other alternatives --

certalnly, he's -- she's hqg other jobs. She

e o [

certalnly isn't naive to get other jobs. She

Se—

had work experlence She can get them, but when

it comes down to it, what does she do? /pes she

go to work and leave him lay there for a reason?

e’

I 11 talk about that next. Does she leave him.

e T

PET. EX. 11
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A e e,

or does she stay there? Does she leave and come

up . here? Does she have a job up here or is she

e e e A

being so crazy and couldn't stand to be without

~

— U

him, can't live without him and stay there in

Arizona and get another job? No, because she

already had a job. Also, it's looking like the

postal job is more important than Mr. Knicker-
S . N e et . . .

And Mr. Hugi, he may stand here and say no,
she came up to Oregon because sure, he was going
to come up here and get away froﬁ Sharon, but you
know, something that wasn't in her attitude,
didn't comé out of her mouth, it was commented
by Mr. Knickerbocker on the stand and it supports
it too the reason was not that they all live in
and will stay there and he will come up to Oregon.
It was expressed that the reason was to get her

away and he can decide what he wanted to do with

" his life. One direction or another. But, it

sounds like something munipulative and so -- so
overbearing, so obsessed and so obsessive with
Mr. Knickerbocker, she's going to do anything to
get him to come up? No, that sounds like the
same reason to decide whether or not, you know,

if -—- if she was out of order or he was out of

PET. EX. 11
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94

order and the up and down realationship and she
sat down and decided it was him. It sounds like
the same even person in approach and thought that
left not to a manipulative maneuver, instead to
give him a chance to put up or shut up. That's
what she did and so, it's distorted then to say
that's mofe important, you know, these other
things, the actions don't rely upon some words
that Diane Downs said. Rely on some actions.

You know -- you know Diane Downs, Mr. Hugi
— )

P

would say Diane Downs is so, boy, does she --

i s RS T

Mr. Knickerbocker is just incredible if he came

up and started to get married and she'd probably

" run down in the middle of the night and meet him

half way in the car, the two of them, if he

shows a sign that they're getting together,

.

but I think Mr. Hugi says that you ask him to

hold it just a second, simply remember something

that is uncontroverted again, not to be submitted

e s a0

at all about that, you know, because for awhile

there didn't -- Mr. Knickerbocker wasn't thinking

¢

about leaving her and talking about getting

e

married and didn't -- remember something about

e

that? She wouldn't do it unless they had a con-

g

PR

tract. So, the -- if they got together in the

PET. EX. 11
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i
5 1 surrogate vparen‘t»irng business, etc. and they
l 2 th;;ght up it wouldn't go to him, it would
3 ';;”;Aé;; for her and her children, you remember
I 4 that” Does that sound like a woman who is
' 5 so upset that would do anything? She wanted
6 "a contract. She realized -- she knew thé
l 7 'value of 7Mr. Knickerbocker. She hatiimchecked
8 it and she had thought about it and she acted
I 9 upon it, No sir-ee, no relationship. No
I 10 marriage unless we get somethings down on
1 | paper. What would happen if it didn't work
' 12 ‘out? Obsessed woman? Obsessed woman without
. 13 any thoughts but Mr. Knickerbocker? No, she
14 | had lots of other thoughts besides Mr. Knicker-
l 15 bocker and that goes alongrwrith so many otrhe’r
16 things too.
l 17 Just -- just, you know, you hear a portion
' 18 and -- but it doesn't mesh. You see? You need
19 to get all the facts and then you look at them
l 20 and then you say,
21 "Hey, that's something. That's
I 22 not right here. Nothing is right
I 23 and we haven't seen quite yet the
24 meeting with Mr. Burks, Mr. Tracy,
l 25 you started looking at these things
PET. EX. 11
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Defendant's Closing Argument

and you set aside the emotion
of Christie Downs and you look
at what she said and you explain
it and it's not there."
It's been a long time since this happened, about
a year, but, you know, what that -- that allows
-- it allows for more confusion. It allows for
more commitment to a position and it allows for
a larger and more room for mistakes to be made.
.Unfortunately, things that might be needed to
have a chance to check them out right in front
of them and hopefully you'll see what we mean by
that.

She said that when she got into town, she

had some thlngs done with respect to other --

e

other men. We went through -- we, you know,

she was intimate with others. Intimate with in

fact w1th1n a week or so after being in Eugene

[P

You know -- you know, it's such a sharing thing

-

with somebody you care, what did she share with

e e T

Mr. Knlckerbocker 1f she was so obsessed with him?

You know it didn't make sense in addition to the

intimacy she dated with other people during that
tlme before and after and before Ore8°“- She had

dates. She had things pretty much in proper

PET. EX. 11
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perspective and yet for her to sit here and

i

llsten to people llke Joe Inman for instance,

[l

that she was really -- what she was really

doing out there. I suggest that she had a
reason. She was really upset. I suggest any-

body. would be. " If she did not and was not

responsible for what occurred out there, but

if it happened to me-- happepeqrtq anyone else,

I suggest theyryqqldwbe,;eal,aqg;y,and we'd have

a very angry person. Very angry. Very upset.

And is 301ng to react in factina way that Diane

Downs did. I'm going to draft in just a second,

o e

a couple of hooplike structure which is going to
put stuff in order. I'd submit you'll be sur-
prised in seeing that what -~ what occurs and
what you'll see from that.

She took the children back and was, before
she came to Oregon, was clear to tell Mr. Knicker-
bocker that that was more important to her and
also has been and always will be after their,

you know, once we talked about thls brlefly

e e

before the lunch, 1f - 1f thelr chlldren had

- e e o o

to be gone, she certalnly messed up because

R

she saved two of the chlldren when she got to

- .

the hospltal and 1f Mr. Hugi's theory is correct,

PET EX. 11

97

DNA-Motion-000352



I S UAE OGS GEE EEm &-e 1" G Gl NS N m = ...‘l'-. Ilé

10
1
12
13

14

‘15

16
17
18
19
20

21

23
24

25

Defendant's Closing Argument

98

she certainly had the ability to just park along
this road and wait until they died. Boy, and how
indignant and how angry you might be to hear
people in the halls of the hospital and after
that saying that she'd done that when you hadn't.
What they may do with your mind and think that's
even worse that they intentionally would do that
with your mind. They intentionally would do that
! with your mind and the tapes, Doug Welch and

everyone} they were indicating to her,

T

"Diane Downs you don't know what
you're saying. What you're saying
is wrong. It was impossible.
Impossible, you know, somebody

out there on the road. You bet.
Sure. You bet. Possibly a yellow
car out there? But we've checked
it all out and what you're saying
is impossible to have occurred.”

—

/ They lied to her. They played mind games. She's

PG A IO Rere-dnd- rEEge-tr the middle of
“- e ¥e¥tTmony “what~happens? - She "is carrying a
child fer wina Nonthe, “faybe a lTirvere-different

maybe- than having a child and rearing or caring

\\\\\i?r it for nine months and raising it for then

PET. EX 11
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years, you know,

caring for a child for nine

months and is about ready to deliver and she

said she was told that she should deliver the

child and we're yanking it away from you. Mind
games. How long has this trial lasted? Six
five - six weeks?

I'll tell you certainly to
put them on notice that she was pregnant and

there wasn't any confusion to any of us was it?
Why did they do it? Right in the middle of her
‘testimony? Why did that occur?

What, a coinci-
dence? What a coincidence.

She had a right to:
be angry.

Anybody has a right to be angry.
Every woman in that kind of a situation,
games.

mind
They mess with your mind.

And then to fabricate something that is

so incredible, you shot your children that you've

lived with for ten years for Mr.

Knickerbocker
who you've known for a few months.

~

You look at
the other stuff and“

you talk about this a number
of times to be able

to correspond to him and the
written stuff -- is significant of -- of, we --
the children, we -- Diane Downs and

the three
children and then Nick is separated

and the very
thing --the house thing, we've gone

over that a
number of times and that is just so

indicative

PET. EX. 11
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of her reactions of how she's been. You even
look at it after the shooting, you know, what --
what an excuse to have the children away from her
at that time. They're handicapped too and CSD

is involved. Talk to Mr. Knickerbocker and the
next thing you know they're talking about how
she's going to get the kids back again, you know,
she's fighting for the children. It doesn't mesh
with her actions, statements, written stuff.

It doesn't mesh and if you don't have that; if
that's not the reason you see that's the only
reason they have -- the only reason they have
and it doesn't make any sense. She cared about
Mr. Knickerbocker, yes, but I'll tell you to
change that and to say that that -- it's really
incredible and doesn't fit with the facts that

e
we've talked about<” What happened out there?

It's a little bit hard to say exactly because
anyone -- there were a lot of police officers,
a lot of people who have worked on the case and
Diane Downs has worked. The family had worked
somewhat and our office has been able to work
somewhat, but also you have a situation where

it leads people to phone in. They have a right

to phone in things to the police department.

PET. EX. 11
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She wanted to have them followed up. They have

a right to expect that and you have a right to

be angry. You have a right to be very angry when
you find out that people have seen someone that
matches your description and they have been told
that it's not -- that it's worthless information.
It's quite a coincidence, you know, I suggest
what occurred and it's, you know, exactly because
there's certain information which comes up so
let's finally get on. Our office becomes involved
in somewhat late and really not where -~ with

all the means or whatever to be able to do as
much. Of course, the State can go through it's
resources, but(;t's clear that someone was out
there who match;d this composite who was not --
had not been in the area before. Most likely
what he was doing out there, you don't know if

he wasn't necessarily seen out there before and
wasn't seen afterwards.

Two of the persons who saw leads us to
believe that the person was on some kind of
drugs, remember Mr. McCoin specifically talking
about the big eyes, etc., you know, remember
talking about, you know, I asked him,

"Have you seen people under the

PET. EX. 11
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influence?"

And he said if you go down to the Mall, you
know, and you can see them all time time.
So, the evidence that is just a part of the
very act, it's what he was doing out there.
You don't know and perhaps in his mental state
at the time, perhaps he didn't have a real
rationale reason for what he was doing either.

I mean,_take somebody who walks, you
know, into the Country Club out there. A whole
bunch of people are inside there sitting aroung)

a table presumably their cars are parked outside

S S ~y

(énd you take this person that walks in there

’and who matches the composite. The slimmer one
-- the second one, dressed the same and just
standing there for what Mr. Wilson said to be

a couple minutes, wandering around, looking
bewildered, strung out, out of place, looking
like a hippie. The hippie dress, bewildered,
just ih there, you know, in there for no purpose
whatsoever. Just wandering around. Leaves and
you know, let me while we're there, he said he
was six one. Keep in mind he was sitting down,
Mr. Wilson was sitting down looking up. A person

six one, Mr. McCoin and Mr. Hilliard thought he

PET. EX. 11
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was about five nine, something like that and
before that -- let's think, let's -- what
might Ms. Downs think before you get to that
one, think that that's real important and it's
-— it's this type of timing that is real
important.

You've got Heather Plouard and some people
indicating that Diane Downs is out to their
place at about nine twenty. You know what that
means? That means that she, Diane Downs has
already gone past the intersection of Marcola
Road and Sunderman Road before nine twenty-five
to nine thirty. She's already gone past that
before this person gets there.

Okay, then we know that at about nine
twenty-five to nine thirty according to Hilliard
and McCoin, this person then is coming by pretty
obviously couldn't be before that, pretty sure
because they need to get to their place at

nine thirty and it's a few minutes away and they
---and so they -- they come rolling past here and
they're right at that intersection, the bridge

is right at the intersection and we know also
within point six miles away and in fact at that

particular point in time, a mile point six, you'd

PET. EX. 11
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1 be at that area around ten o'clock or a little
2 bit thereafter. You take the 0ld Mohawk Road

3 and you walk maybe three miles an hour, some-
4 thing of that nature, a little bit more, a

5 little bit less, whatever. It would be done

6 there just about that time.

7 With respect to the yellow car, you know,
8 it's with -- when you're talking about rational
9 people, it's hard to understand why he would,

I 10 for example, the yellow car, if that's involved,

1n why the yellow car would be parked there and
12 then he would walk back up to the Country Club
13 unless you plan on going through cars or steal-
14 ing or whatever. It's hard to tell exactly
15 unless maybe there's some kind of problem with
jfw’“ the car, maybe. Maybe you might run, but you
/ 17 don't run very well.(iHe didn't obviously, he
! 18 had no business in the area and never came back
19 in. We infer a pretty good reason for getting
//ggwww” out.§ Whatever occurred, maybe he was going to
/ 21 steél a car there, whatever, who knows. You
22 don't know. It seemed very rational to leave
23 the yellow car someplace and walk your way up
24 the road, but perhaps we're not dealing with a
25 very rational person. But, I think it's inter-
PET. EX. 11
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esting, you know, is this description of course
given by Diane Downs initially which was white
male adult, five nine, one hundred and fifty to
one hundred and seventy. This Exhibit, 351, one
hundred and fifty to one hundred and seventy,
dark brown shaggy hair, stubble beard, jaw
rotund, wearing dirty t-shirt, levi jacket, jeans.
Mid-size yellow Chevrolet, the reason it appears
confusing, you have John Hales -- John Hales who
indicates then that shortly thereafter, he sees
an older model yellow he believes to be Chevrolet,
it's pretty dirty, whatever, straight hair, matches
this composite. Which one? Because if you really
-- they were sometimes getting confused, obviously
the first and second composite. And what do we
learn from Dr. Hawkins?

Some other people in fact saw the same thing.
The first ﬁhing, you tend to forget is the odd or
timing of events, but then the thing you remember
most is the event. It's what is the first or
second composite that's your timing that's what
you remember which is the event itself. Is what
you see, so Mr. Hugi, may state not only who saw
the first composite first -- the first composite

that's the one in looking back, the real thing

PET. EX. 11
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that stuck with him, but John Hales is indica-
ting the composite -- it was the narrower faced
one and it's a clear composite which is the
narrower faced one. It was actually this, the
second one, but it was a narrower one and he

went to -- to say how he just really thought it
was a narrower face, do you recall that? Straight
hair thing, what a coincidence. What a coinci-
dence. Incredible coincidence.

Mr. Wilson said he saw him with a bag, some
kind of like shoulder bag or whatever. I think
Mr. Hilliard was the other one who saw it with
a bag, you know, looked like a bag, maybe a
sleeping bag, obviously something of the kind,
some kind of a bag, but also the description,
take away that and they described him which
generally, you know, seemed to have the same
kind of clothing, things of that nature. I
suggest it was the same. Clearly the person

that Mr. McCoin and Mr. Hilliard was the same}

v
s

We know a Mr. Wilson apparently talked to a
friend Mr. Lunsgar% (phonetic spelling) or

o
someone there who thought maybe they had seen

this person leave on a bicycle. Didn't leave

a whole lot of sense starting to ride a bike

PET. EX. 11

10
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k | trying to make a quick get away, back in front
I 2 to the parking lot and heading out. Who knows,
3 It's real hard to say. Very likely could be
I 4 the person who had a bike, very incredible --
I 5 more probable that Mr. Lunsgard would have been
6 here, you know, really it is confusing there.
l Vi But, don't make too much sense with a person
I 8 with a bag, you see how comfortable and he tries
9 to ride a bicycle. It could be either way. Who
l 10 knows, especially when you're dealing with some-
1 one who's not very rational, who maybe drugged,
' 12 maybe crazy, maybe a combination of both and has
' 13 no business in that area. Who wasn't in that
14 area before and who had no business in that area
l 15 before and was never seen in that area and has
16 not ever been found, ever.
l —77 | Mr. Hilliard says here in Court, one sixty-
I ! 18 one - one seventy. Apparently, when he first
19 talked, it was one ninety or two hundred, some-
l 20 thing like that. Said five eight -- five nine,
21 the bag, the -- the subble beard, consistent
I 22 with Diane Downs, consistent with Hales', Mr.
I 23 McCoin, Mr. Wolmans or Wilson, excuse me, that
24 a day's growth -- a day's growth or some combi-
25 nation of events would occur. How likely? And
PET. EX. 11
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yet, this is of course a bum lead, comes from
the same agency that is contacting some witnesses
who they thought, you know, were good and
credible. Mr. Hales -- Mr. Hales thought they
weren't too interested and suggested what they
do was get some more information that was helpful,
yet, that's good information and how about this?
All about the same age; twenties to thirties
except he was there heading in the vicinity where
it was, there's no way Diane Downs would have
seen this person on the road because she was

-- had come from Heather Plouard's house before

.he crossed the intersection and when you look

at the timing, the true timing that we talked
about just before lunch, there wasn't any time
period for -- to be scattering around, driving
around checking something in the area. But,
from this, let's look at one thing that is real
important as far as her credibility, okay?

Her credibility is thisJ she just wanted

to go ahead and blame this on anyone around.

s
>

She did -- she knewfShe didn't want to put the
blame on somebody, wéil, you look at it this
way and there's no way that you can draw that

conclusion. No way. First to come out, it

PET. EX. 11
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comes out when we learn about Mr. Hilliard who
has 1identified this person and then the second
composite comes out though there are two reasons
I submit ——(% submit to you only two reasons why
the second composite out especially when she knew
that Norm Hilliard had said he saw the person
there and that would put him right there at the
scene.> Why do you go about changing, you know,
to(?etective Tracy, it was made pretty candid
wﬁe;.they finished the composite that he wasn't
completely satisfied. Do you recall that? Why
--— why would she go ahead and change it to a more
narrower facel}

(ﬂr. Hilsgard identified the person for all
she knew, this person may be picked up and found.
She_either did it because it would give a more
accurate description of the person, okay? Oé}i

the reason I'm saying this about -- or even inclu-
ding this at allif%he wouldn't want to blame

— g

someone who would be picked up and have an alibi??
you see? Okay. So, presumably the other options
and trying to be fair to both sides, so we can
analyze and anticipate is that Mr. Lunsgard
identified this person and so this person really

existed and that is of some concern. So, we have

PET. EX. 11
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that composite which takes Hilliard out of it
and you know, we don't have to take the worry
about picking up somebody who has an alibi,
okay? What are the others?

She goes ahead and changes it, but what
does that do? What does it do to make it more
consistent with what people saw? The narrow
face. It ties it in with Mr. McCoin, Mr. Wilson,
it's a narrow face and she explains the compo-
site knowing that potentially she was losing a
witness because it was more honeét and it was
more accurate and more truthful and you know,
what it maae out in a different end, not infor-
mation that came through the power poles, infor-
mation that was brought directly into the office
for the most part she's being more honest and
it paid off.by Mr. Wawasic, isn't that incred-
ible?

She goes out to Delores Holland's and
she's not shown a picture and by, you know, when
you look back at it thank goodness she didn't

look at it. Mr. Frederickson was right, that

-was great, so glad that happened, you know, the

grow out, it showed a lack of interest from her

pefson -- showed her children and she's standing

110
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back there which appears to not be interested
and you get the full picture once again, this
has happened thousands of times during the trial

and we find out to stay back there because Mr.

Frederickson watched TV and finds out about

a lineup that might occur later on. If there's
a lineup, it's going to be a correct one. So,
she didn't look at it and the police know about
it though, they apparently didn't get a picture
from the same source as they had mentioned, but
it's from the police file -- a poiice file on a
person and they go ahead and put it up, you
know, I Suﬁmit to you that they didn't expect
her to identify anyone, I -- I would submit,
but they brought her on down and had her sit
through:aa photograph lineup, what? BSix photos
or six or seven and who does she pick up? Is
the one that's, you know, she is the most likely
to get into that. Mr. Wawasic. Things make
that just a little different -- a little dif-
ferent, just like it's not sure enough -- she
knows what you go through if someone thinks

you've done something you haven't. She knows

what happens. She doesn't want to subject
anyone else to that. So, she's real honest
PET. EX. 11
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" with them too and not quick to point the finger.

Real honest. And indicates as close as you

know, not close enough, can't see -~ I suggest
you picture a little different than in real life,
anyway and I suggest not in any other case that
you'd have as pretty good lead. You don't have
the police agency and someone doing the investi-
gation antagonistic, sitting in the minds as to
what you do, they would have tried to find any-
body and set up a live lineup. I suggest they
didn't even look for him, that's what my sugges-
tion is and I suggest they didn't even look for
him becgusé it was not going to help their case
if they find him and it's not going to help

his case and admits to it and says so, tha; impli-
cates him in this.

I can help her. Mr. McCoin can help -~
neither him nor Mr. Hale or Mr. Wilson, she has
a right to be angry. A real right to be angry.
And these people were never found. That man
who in fact exists, who in fact was in the area,
who in fact matches this description and who
some of the people at least believe that they
saw a man bewildered or drugged and he hasn't

been found. And, I submit to you the gun that

112
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was involved, the Ruger, whatever the model,
whatever the year, whatever the type, walked
off with him. You'd better believe those.
You'd better believe that they searched that
areé, really searched it while Diane Downs
was in the hospital. They checked it off.
She was out of the hospital and she didn't --
they didn't find it because they -- it walked
off with a person. Maybe Mr. Wawasic, maybe
someone else, but you know something that's
interesting, the reason -- the kind of combi-
nation with John Hale a little bit, it makes
you think that probably he was going to back
to that yellow car.

Number one, after the shooting Diane Downs
leaves. Mr. Inman sees lights on Marcola Road.
The person was able to get away, although, you
know, it could have been otherwise beside the
other car. John Hale is seen and they match,
but there's the thing that perhaps has not been
pointed out. You -- perhaps you've seen this,
but it's this. That here's this person quite
a few miles from Springfield, yet a few miles
from Eugene. They live in that area, uh-huh,

never been seen there before or after they went

PET. EX. 11
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from door-to-door, I suggest he didn't live in
that area, but, you know, something -- he wasn't
hitchhiking. He was not hitchhiking and the
reason that's important is this: got a lot of
miles to go, wherever he was going, you'd think
that he'd be trying to get a lift or whatever
unless his destination was close. Unless he

had alternative transportation and he wouldn't

‘be hitchhiking, would he? And that ties in

with John Hales.

Joe Inman's observations stért to dovetail
and it makes sense, but of course, when you
view those‘bum leads for a year, it would be
hard pressed to, you know, accept that you were
a total failure and that you really missed it.

So, what happened? What happened with
Diane Downs, the lady that they have messed
with from beginning to trial? They are taking
her child away. Here's what happened.

She, I want you to see -what happened to
hervand the key dates in fact are some dates
that Mr. Hugi's taking about, June 21st, that's
Greg Redick there and also around July 18th which
is the around the day on the tapes that she was

talking about basically a single story. Mr. Hugi

PET. EX. 11
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stood up with a number of stories that she says
is not so. She indicates what occurred there
that she indicated to you she believed what
happened at the scene and then a story basically
came out in different parts, but it's the same
story. The story is that she believed that
Steve was involved. That there are more people
that are involved, maybe some masked, they called
her by name, referred to her, whatever, grabbed
on to her, etc., that's all. Basically, the
same thing came out with different steps when
she came out, see that it comes out in different
statements when she's angry? When certain

things are occurring and she -- how that devel-

.opes, not coming up and say there's no document

or evidence that dreams cause a function with
your memory a little bit, but you know, that's
not -- excuse me, that's not necessarily what
we're talking about. There were dreams and
then they were visualized. They were brought
conscious. They were related to other ones
with thoughts about -- but not said.

We know for a fact, around June 4th, this
was happening already. She made a reference in

her diary of statements of what's reality which

PET. EX. 11

DNA-Motion-000370

115



10
1"

12
13
14
15
16
17
18
19
20
21

22
23
24

25

Defendant's Closing Argument

is not -- on June 4th, in place and you'll

‘understand what happened with her,

So, questioning reality unrelated by Diane
Dans, it's really important, you see, she wrote
every single day if different from that, the
thoughts there are at different times what she
testified to at other times. The idea impres-
sion they could have brought that these things
aren't true. On this day, I find it isn't true.
You said this on that day, seems to be jammed
together. We give those notes if she wasn't
consistent with that which has occurred at
different'stages, you were.drawing it out. You
can show it. That's medical reports to show.
That is some other impression that was taken
which was incorrect.

The June 4th, I think it was June 4th
where she writes down reality is unrelated,
confusion that she ---

MR. HUGI: ----Your Honor, I don't believe
that is in evidence. Maybe I'm mistaken, but —---—

MR. JAGGER: ----Diane Downs testified about
it and referred to the date relied on in refer-
ence to it in the diary which is in fact in

evidence. I think that there was an objection
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to that, okay counsel?

THE COURT: You may proceed.

MR. JAGGER: The interesting thing about this
diary, it's not in evidence. We had some refer-
ences made to it because it was in the hands of
the police and evidence is this: that -- that
Diane Downs was not keeping it for someone to
hastily see. There was no reason to falsify
something in there, not at all. She wrote
these things down to be able to say things with
respects to men where it was acduired by the
police which was not because she voluntarily
gave them some self-serving document. It was
when she was required that they got it. She
keeps that herself. T submit that has some
inducia of reality. Wasn't just, you know,
it's to -- imigine what it would be like to
actual be a victim of something like that. It's
pretty unreal, A victim of a shooting like that

unless you've done as I have in my -- it's dif-

ficult for me to express, I mean, I suppose

unless you've been in that kind of a situation

~and who really has the trauma of that kind of

a thing, the children destroyed, damaged and

then to find that people don't believe you, you
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hear whispering in the halls, nightmares and
crimes, some of the verified ones that Steve
and other people contacted the police and we're
just talking about, say first within a few weeks
afterwards, okay? Accusations made against you.
Steven Downs calling up and saying,

"Why didn't you do something?

Why were you standing there?

Why didn't you do something?"
The guilt that she lays on herself from that
too, it's so natural, why doesn't she do some-
thing? Why didn't she do something?

"Why didn't I do something?"
You know,

"Why did I freeze for a few

seconds? Why is Steve calling?"

The phone calls, you know, the concern about
the children. The phone calls from people who
have been involved and Children Services Divi-
sion, Paula Krogdahl who was involved in the --
it was pretty clear where the position was at
least to show that she believed the other
persons indicating how they -- they have had
the situation where their children, you know,

were forced to admit something that wasn't
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even true at all sexual abuse, whatever, she

'gave some abuse. Can you explain the fear --

the fear that already has predisposition and

that direct in anyway with the situation with

her father, trapped? You're there -- the author-
ities are there, where do you go? But, nothing.
Nothing but panic and falling apart inside.

Steve beating her. Where do you go? She comes
back for more. That situation, some panic that
she would actually take her own life and almost
endanger herself, none others, but just that

-— just in functioning, the panic that -- must
have been material to it, must have been something
pretty indescribable, a lonliness, you know, any-
one fighting for you. Depressed, oh boy, you've
got to be depressed. Some thoughts of suicide?
Sure, I mean that sounds pretty logical. Expres-
sions like these, she's indicated to me in fact,
in some difficult meetings, some real concerns
than obviously they're expressed as far as getting
some counseling, you know, to -- to try and get
ahold of yourself. Try -- try and deal with
reality, you know, come on and completely start
over and to go to a Dr. Jamison and of course,

we had subsiding of the dreams. She was able
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to then rely on some griefs to someone and
talk and get control a little bit, to realize
that, you know, still, even though you're a
single individual, you can still bear up and
things will get better.

The police telling her that something
couldn't have occurred. Those things over-
lapping, the following, the -- the first June
21st, keep in mind what we've just reviewed
and see how you think you might be, how the
triangle is and I think in your mind, you might
be in this kind of a situation, okay?

May 19th, your children have been shot.
One child murdered, the other one is damaged
permanently. Yourself, also. You go to the
hospital. 1In addition to the things that
we've talked about, May 20th to May 23rd, she
has surgery, has taken drugs, Percadan, it's
all in the medical reports in there for about
three - four days. Dreams, etc., Steve's
problems in there. May 25th, Cheryl's funeral.
The loss of her child. The realization. She
loses custody of her children and up until
she's arrested, she's trying to maintain life

in some sort of a way and Mr. Hugi can be
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critical if he wants to, but I suggest that's
okay.

Right around this time, Danny's back in
surgery. The medical records shows she's in
there, she's seeing the children. She's co-
operating. She's talking to people. She's
inquiring about how things are going.

June 2nd, notified to -- children are
notified and so Ms. Downs, that the hospital
has now custody of the kids. She's not --
the children are shot, but now the hospital
has custody. She doesn't know it all.

June 4th, diary notes dreams, the night-
mares, the crying, you know, what is going on?
What is going on here? Dreams of Steve that
called, etc., and it continues on for awhile.
The suicide, the depression, etc.

June i8th which we're talking about just
a few days in here, a couple of weeks, samething,
continuing and going on. Custody and during
this time -- during the time also, in addition
I need to point out that her visitation is re-
stricted from being able to see her children who
would call out for her in the medical records,

perhaps not too much from the live witnesses,
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but asked for her mom. Christie, Danny,

"] want my mommy."
And she knows it. She knows that's what théy're
saying because she had wanted full time with them.
Just picture -- just depict before she had full
visitation with both of them and yet it comes
down to saying,

"Hey, you can see your children

for maybe twenty minutes. You

know, twenty minutes and that's

it and you can't see them alone."

She wasn't alone in October and she didn't
do anything -- couldn't see them alone without
an officer on her back. You know, because we
don't believe you Diane bowns. You know, hey,
boy you're really conniving and we don't believe
the stuff you say. So, let's limit that for
awhile. Bﬁt, it gets worse.

June 18th, it's the last time she saw
Christie because she couldn't see her child
anymore. June 18th, dreams continue. The guilt.
Dreams, we're talking about them and the depression.
You bet. You'd be depressed too. Mind games.
Apparently from the same source as who are trying

to take her child right before. June 18th,
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Christie no more and June 20th, last time she
could see Danny. The last visit,

June 21st, she sees Redick and I'd ask you
this: if you -- if you hadn't done something
wrong and --and for various reasons people didn't
believe you, taking your children away and the
same situation -- and you try to react pretty
honestly, you'd change the composite quite
later on after this, you change the composite,
etc. I would suggest that you would be pretty
understandable, even if someone were to lie,

I submit that your children are shot and you're

-depressed to the point of suicide because basic-

ally your life is taken away. The pictures --
the continued eight, nine, ten years was taken
away. 1 suggest you might be able to lie or
attempt to lie, whether or not it was or whether
it was then is Dr. Hawkins and other people have
talked about a combination that in the most
stressful of times and I suggest to you, when
you look at that, that is the most stressful of
times when he with Mr. Redick, that is when you
break through and you go and you have been ques-
tioning like Christie to a certain extent, won-

dering -- wondering if she was questioning too
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that perhaps it may burst out that what must
have happened, excuse me for my guilt,for not
stopping that person. It must -- must have
been more -- it had to be more. She indicated
most honestly that she felt better than that
and I suggest it did. I suggest it was more
likely that she believed it was when she said
it -- it was the height of her stress that
everything that she had done before was taken
away.

I suggest that she told that whether she
told Dr. Redick and then for awhile there, it
stopped. Say, we have a period of time her,
June 21st when we have some escape for awhile.
We don't have the immediate pressure of that
anymore and then it goes for awhile and Mr.
Hugi's correct that the second composite comes
around on July 12th and so maybe three -- three
-~ three and a half weeks, whatever that figures
out to be inbetween that time, she started to
be able to be active. She is no longer defeated.
She's not depleted yet. She's still fighting back,
you know, you can fight. You maybe one person
against a hostile police agency, against some

people who just are trying -- don't care for you
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back in Arizona, but at least you're starting
to fight. But, it doesn't last for very long
because pretty soon she's right back in -- she
goes to the police department to talk to him,
we've got to settle this and she does -- what
happens there? Not there -- they're not there
to help her.

They're -- they're there to mess with her
mind. They're there to have her sit at a table
and have an officer sitting there accusing her
and another one passing back and forth.

"We don't believe you."
Hour after hour and you would expect that it's
possible -- it's crazy how anyone would do it.
A mother wouldn't be that waf% you know, that
all things that she had basically done to her-
self, a lot even before and I suggest that it
didn't také too much then for her to slip back

into wondering except, you know, what you can

see, wondering when she says this -- see her
even thinking about it. It doesn't -- she's
saying,

"I don't know. It doesn't make
sense."

You just don't see her fighting back and forth.
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You can see for example in one part of

the transcript, she says the person that did
this,

"Knew me, even though I didn't

know them."
Such and such and didn't have time to go through
them all, but the final play in this,

"The person that did this knew

me, even though I didn't know them."
She is confused and she said that basically
later on or thought this,“I don't know, there
are blanks,

"I'm afraid. I am confused."
So depressed, suicidal. We know this did happen
and I ask you, if it didn't happen in this kind
of a situation, if you don't have that fuzzy of
a memory in this kind of a situation, I suggest
that there.never could be a time when you could
believe that that could happen. How much -- how
much stress can you believe that -- that a childr
of yours dies, other ones are damaged and you've
got someone blaming you and _anyone, .you know,
you have people who you contact for support that
you know and believe that they would discount

them. How much more? What greater situation can
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Nwhat they had done with her. “%hé&‘knew. Mr.

you have then than that? And I suggest none.
When you put it in there, you can see what
you -- if you take it -- the conflict that i
mentioned and a couple of things, it makes more
-- a little more different.
She sees a doctor. Her dreams subside,
but here's the thing that is really interesting
too because you know, something -- remember this:
we did this with the ballistics, didn't we? I
suggest that even though Diane Downs said these

f

things that [the pollce knew what kind of a pres-

-

sure hold they put on her and they knew that it
;;hidn t hold true, how did we know that?

Because if we have a little luck chronologically,
if you go aroun@ this route you'll be right here
and we walk on through, you know, August and
September and October and November and December
and Januar& when she was arrested, even though
that information was there. It -- she wasn't
arrested and though they knew that she knew

about the juvenile hearing, we talked about

where the children were. I suggest they knew

Hugi says there's a whole bunch of stress when

she got up here and she explodes, you know,
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she's so stressful up here but she just doesn't
care about it now.

It was real -- it was a very nice time
for her when she got up here to rainsville,
nicely speaking, for Oregon. She had relatives
then in Arizona and it was real nice to spend
more time with her children up here. Bank-
ruptcy is gone. She had one single debt. She
wanted to do something, to see, you know, that
that could be taken care of and got some forms
and followed through. They didn't do anything
with it.

That -- that's a little like saying, you
know, that Nick is the cause of this. It was --
things are going fine with her. She had a nice
job. She was away. Steve was -- she was away
from all the hassle of Mr. Knickerbocker. Had
more time with the children. She had a job that
was just fine for her. Real fine time for her.

Said what a failure she was. Failure.

Sure, the grandparents business, she was involved
in the process of putting together that program
that she had already had people who sent in
things. It already had tried to match up one
and they were getting started. That had nothing

ISR
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perhaps she -- the family had nothing, but
perhaps she then with some licensing which must
have been accelerated to be successful at that
and school stuff, she could always piék up later
on. She had dropped out of that. She wasn't a
failure. She had everything going for her, but
she had to drop out. Remember, she was working?
Steve Hansen, Mr. Knickerbocker, the hassle she
had. She's not a failure at all. Not at all.
She's a woman who had a conservative upbringing
despite the earlier weeing a littlé bit of matur-

ity and maturing a lot reasonable, the self-evalu-

.atidn and handled things really, maybe you could

say inappropriate, and -- but we knew that
happened throughout her entire life.

I'm trying to -—— I'm trying to go through
everything and it's taking us awhile. It's
easy to stand up here and say -- and say con-
clusions to you. 1It's easy to stand up here
and she didn't do it because of this or, boy,
the blood spatters shows this. It takes some
time to go through and look at Joe Inman, you
know, and see why, you know, what it means.
It takes some time to look at Christie Downs'

testimony and see what it means and we took that
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time. She -- give Mr. Hugi as much time as he
wants to and definitely not some time to rush
on through. We've already vested in a number
of weeks, a number of hours, minutes, whatever,
you know, so what -- so long as we're careful,
so long as we've gone through the facts. I
could have been through in two - three hours or
let's -- by standing up and giving you some
conclusions, not referring to exhibits. Not
dealing with evidence, but I didn't. If I had
to do it over again, I'd subject you to the
same thing again, same afternoons that are so
hot in here. We'd have to go through the same
things because it has to be done. Because, for
a year, only a certain portion of the story has
been, bit by bit, it has been told. I think
that is so nice about this system, it doesn't
matter if gomeonq is wrong and if they have
gotten tunnel vision or some particular vision,
and created tests such as Mr. Pex, you know,
tests that, you know, before you even do it.
That's sort of our position, it doesn't matter
that a whole year and accumulation of things
because I think that's the nice thing of our

system, is that no one has heard all of the
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evidence until now. You can still work it
because you can sit here and when those people
come one after another, you ask him questions
and do the best you can, maybe you don't have
them in your room passing back and forth,

three - four hours, but you've got them up

and you ask them some questions and what happens?
When you do that, you start to get to the truth
and we don't have a year here, we had just a
few weeks, but I submit to you we made some
real headway and then when you sit back and
look at the facts and you see what has hap-
pened and you see where the mistakes were

made and you have some real questions.

The person that killed Cheryl, that shot
Christie and Danny and shot Diane Downs was
crazy. Had to be. Was drugged, must have
been because it doesn't make any sense. It
doesn't make any sense for an individual that
you've seen three - four months, it doesn't
make any sense. But, what a coincidence that
they see some people out there and, you know,
that are like that, some people believe that
anyway. They can't -- that's what they're

doing is messing with your mind, they can't do
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that anymore. You've heard all the facts,
allegations were made. Sometimes they were
just mere allegations which were made withoﬁt
any suggestions, just with hope that you'd
hear them and wonder and be suspicious. (%hank
God for afterthoughts. Questions such as,
you know, Dan Sullivan,

"Do you know who the children

were with at that time?"
You know, it's nice. I wonder why those ques-
tions weren't asked a year ago? Maybe they
weren't interested.

Mr. éﬁgi will talk for a while now and
sometimes attack, is to say, you know, -- you
know, if -~ if we -- the State has done such a
terrible job and has indicated some other thing
that we have done, why didn't they do it?

Number one. Our resources are insignificant
compared to theirs and, number one. Number two,
it's not our burden, even though we have done

the very best that we can. It's not -- it's
their burden to prove beyond a reasonable doubt.
Beyond a reasonable doubt, any hesitation. We're
not -- it's strange, it's not correct, the more

certained uncertainty, the hesitation, honest
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uncertainty, it's something to that effect.

They can be wrong and they are wrong. They

have based their thrust upon things when viewed

in partialness such as a word points to a parti-

cular direction, when you'd add an additional

eighty percent or it doesn't wash and to the

entire package, you say assume this, assume that.
She would like to be left alone, obviously.

And, has very much wanted to be left alone.

Maybe you're angry at the person who -- that has

done that kind of damage to your children and your-

self when that person is absent, sometimes it

can be switched to the hospital, the police,

to people who are making ridiculous claims and
to focus accusations.

You know, when you think about closing,
so many things kind of flood on through. You
know, you ﬁhink about things, what were said.
I have nothing to hide. You think about Diane
Downs' reality verses unreality at -- at a time
when things have been made up. It was there for
no reason, just for our own reflections.

You see Christie Downs' things. You hear
such things, I saw her face then, you think about

the photograph, that's what she was. How do you
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know? Because I saw her face. 1It's that which
Diane Downs had said all along.

You hear Roy Pond. They are bum leads.
You think events -- you think of -- you think
of the sources of the blood spatters outside
from a bullet. A liftle small mass that yoﬁ
look at. The pictures from the space six
inches wide or so high when you think about
all of this stuff that goes back and forth on
that kind of a thing. You think about the
fact that -- that with all due respect to Mr.

Pex'

papers in front of his body and the firing
of a shot into a thin plastic bag that shows no
spatters and you have evidence of him saying
that the blood spatters were still every place.
With respect to that, you're going to have more
coming back than going up or other places and
you have the event of nothing at all -- nothing
at all. That the person responsible was in the
back seat with his arm and with his body and
blood every place in ;hat car, it was a mess.
It was a hell, but not for one droplet to trans-
fer blood.

Mr. Hugi can get, hopefully when he argues

he will concede, that there was transfer blood.
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There was definitely. And, there were some
additional blood which is consistant with that.
No other drops of blood were any place else.
No high velocity blood any place. Not on his
shoes. Not on her shoes, nothing.

You have evidence such as Christie's
picture depicting a left handed person. Other
thoughts flooding back into the back =-- in the
picture --the back of a person that -- who did
this. You reflect back in the person seen that
has never been caught. Never been found. Had
no business to be out there in the first place
and the gun apparently walked off too.

Mr. Hugi's opening statement about being
put in the pouch and floated down the river,
that's like Knickerbocker being the motive,
putting it in a pouch and letting float down
the river. You were, if you were out there,
the trees and the bushes, you know, staying
some place, if you think it might, you know
something that's the only way that they can
think about where it went and it doesn't
matter how many men, how many hours, how many
men, how much more money goes out there and it

walked off. Not by itself. It walked off with
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someone who -- it walked off with someone else.

I suggest that -- that it was a nightmare.
And, it was a nightmare she lived for a consider-
able period of time and have, I would also
suggest, that a lot of these concerns would
cause you with the amount and degree and -- and
the type of evidence that you've heard, conflic-
ting and just suspiciousness of the whole trial,
I think with the ballistics and her miraculous
extractor marks showing up lead bullets, that
any theory before or after related to the gun
or the weapon, everything else, the things that
Christie says that could not be ballistics that
Pex was so unwilling to release when it's clear
that it's not there, I suggest to you that you
have an honest hesitation and that if you're
putting your own money on the table, in your
own affairs, that you would hesitate to put it
out in front of you. And, I would suggest to
your hesitation which would be pretty well
founded. Real well founded.

You'll have -- the Judge is going to in-
struct you on some stuff and you have some
decisions to make. Obviously, it's, you know,

decisions of guilt or not guilty and you've
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heard it described pretty well. ;As a matter of

'Vfécﬁifffﬁﬁink’it'S»similar to -- to proven or

not proven. You see, when the police started

TEOCRP

wbisperfﬁgﬁiﬁ"théﬁhéiIWays and so many months

" threreafrer~they accused her, arrested her, there

was essentially a public accusation against her.
She will never have a public body to indicate
that, we the jury being duly impaneled find
that. you, were-right' Diane Downs, that you were
innocent..after all. "That will never occur.

Instead what occurs is that that situation
will be aside and the only decision is whether
or not -- is that it's proven or not proven
beéyond a reasonable doubt. She would 1like
probably some other questions to be put to you,
but that's not what we're here for. We -- it's
a serious decision. One that has serious con-
sequences. Mistakes are sometimes made. That's
why this system works really well.

I appreciate your attention very much and I
want you to have the same courtesy to Mr. Hugi.
On behalf of my client, we ask you -- we request
that you return a verdict of not guilty and not
based upon emotion, not based upon some feelings

with respect to Mr. Inman and Christie Downs or
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like Mr. Hugi says things and I want you to
think back how you felt, what I ask you to do
is go back and think about the facts. And, the
emotion is real misleading. It really can.

Thank you very much.

THE COURT: We're going to take a fifteen
minute recess at this point. Maybe you could
shed some light on the Court?

Please do not discuss the evidence.

(Recess taken.)
THE COURT: State's Closing Argument.

STATE'S CLOSING ARGUMENT

MR. HUGI: Thank you.

Ladies and Gentlement of the jury, I get
to talk to you one 1asF time and I'm sure by
this point in the trial'you really have
exercised your patience, listening to people
now for near the -- near the limit and I think
there's -- that there's no way for me to do
my job other than to respond to each of Mr.
Jagger's allegations and to points that he made
in his argument. So, I want to tell you that
ahead of time, that is going to take some time
to do this and hopefully you -- you understand

that.
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Where we started in opening statement and
in opening argument was explaining that what the
attorneys says in the case is not evidence and
that's really important. That's a -- a corner
stone of our system, that the evidence in the
case comes from the witness stand, from the wit-
nesses that testify and from exhibits received
in the case. If it wasn't that way, we would

have the witnesses come in and go then what the

attorney said was evidence, we could say anything.

Attorneys can say,
"Well, this guy said that."

It really wasn't what you say, this is what the
facts are and decided on what I'm telling you
the facts are. See? And, the system wouldn't
work that way because your decision then wouldn't
be based on the facts or the witnesses. They
would be based on what some lawyer told ya and
the lawyers not under oath and he's not subject
to cross examination.

So, it might be tempting for an attorney
to stand up and give you a version of a trial
that's completely at variance with what you heard
and so what do you do to -- if you're in that

dilemma?

PET. EX. 11
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Well, the instructions here you're going to
get from the Judge are clear. That you make sure
your decision is based on the evidence that you
heard in trial. That you heard -- what you re-
member the facts to be and if somebody tells you
that it was this way and you remember -- it was
that way, then you're to make the decision in
this case on the way you remember it and the
impressions you got because you're the sole
judges of the credibility of a witness and the

weight to give each of these witnesses.

Now, I started to trail back to whenever
we started and I used this chart to tell you
what the State's case was going to be and at
that time I said, well attorneys it's not evi-
dence in the case, but this is the kind of a
program we make to you. This is what we expect
the evidence will be and hold us to that and
when I got to talk to you in my first argument,
I went through it with you and you were either
satisfied in your own mind that I delivered on
my promises and the evidence was what it should
be or you weren't satisfied with it. Those are
the two choices.

Now, I submit to you that the State's been

PET. EX. 11
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open and candid and forthright with you from
the very beginning as to what their theory --
what the theory of the case was and what I
evidence I was going to use to prove 1it.

Now, if you recall the Defense theory,
where did you first hear about the things that
Mr. Jagger talked about? I submit to you that
the first time you heard about the Joe Inman
gap and all of that was at the end of the trial,
after the evidence was over, after the exhibits
were in, then the theory -- we learned for the
very first time, so we weren't put on notice
of that, which way it was going to go in the
beginning. We weren't told many many things
in the beginning of the trial when we could
have done something about it and responded to
-~ to those issues with witnesses.

For instance, now when was the first time
we heard about the Steve Downs rape that occurred
on April 20th? You recall that incident, right?
The State told you what our theory was going to
be, who our witnesses are going to be, what
they're going to talk about before we called
them. Steve Downs came into the courtroom too,

the oath laid out and the testimony subject to

PET. EX. 11
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cross examination, he can be asked about any-
thing. But, he said,

"How -- how come you raped

Diane Downs that night?"
No, he testified about that night. He said he
-- he -- they were intimate.

"How do you feel about that?"
Well, well I think you got a response that he
thought it was about kind of squared things a
little bit with Nick and in his mind, for.all
the times that it had gone the other way, he
said that but nobody asked him while he was
there,

"Well, wasn't there more than

that? Wasn't there a horrible

brutal rape, was it not?"
And give him a chance to respond to that and
answer that. No, he just had done his testi-
mony and goes back to Arizona. There he is.

Now, Diane Downs gets on the stand and

for the first time we hear about this rape.
So, what's -- what's the choices? We're not
trying a rape case here. All right. It's a
collateral matter. It's a side issue. Do we

bring Steve Downs back up here and say,

PET. EX. 11
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"No, you didn't do anything

like that. It's bolongy?"

Or do we just ignore it and say,

"Well, look, maybe by now
you've heard enough of Mrs.
Downs and you've heard her
stories and her opinions on

a whole bunch of other things
that have happened in this
trial and you consider the
source, where it came from.
And, really it isn't a matter
to have any real value in
determing who the murderer

is in this case."”

And, after all, that's what we're here to prove

and sometimes I think we tend to lose sight of

that especially when we start doing a lot of

talking.

We -- and talking really fast, we

get off on other issues and maybe we start

thinking,

"Gee, you know, why are we here?
Are we here to -- to get photo-
graphs of a family album or who

is the better parent? Is this

PET. EX. 11
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kind of a divorce trial or is

this =--is this a very serious

trial about three little

children, two of them are with

us still and both of them are

permanently disabled now."
Maybe that is what we ought to come back to
reality now and let's look at that, who did this
to the children?

All right. And, I've got a burden to prove
that to you beyond a reasonable doubt and Mrs.
Downs did it and do not shuck that burden or
try to minimize it in anyway. I'm -- the State's
evidence is up to it -- it's here, but you have
to be able to accurately remember what you heard
and what came off the witness stand and all the
facts were received.

It's easy to say,

"Well, somebody was really --
wasn't very obsessed with

Robert Knickerbocker. That he
was just a casual fling, but is
that what the evidence shows when
you read day after day, letter

after letter, entry after entry

PET. EX. 11
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and in a diary?"

Now, you can read those letters and you
can judge for yourself what level of intensity
there is there, but your decision should be
made on -- on the evidence, not just some
broad bunch of generalizations about that.

It's the desired goal to this system, that
these decisions are made on -- on logic and that
you can reasonably figure out where you get to
the position that you do, why you vote not guilty
and why you vote guilty. I think you've got some
reasons that we understand there's going to be
some discussion of some very critical issues
in this case and they should have your attention
which should be on them and you should be able
to know why you feel either to believe that
evidence or disbelieve it and not be swept up
in a kind of a -- a very emotional presentation.
That shouldn't really deal with the facts.

Now, I'm going to -- I've taken a number

of pages of notes and I took them in the order

that these things came up in -- in argument and
Defense argument -- and I'm going to deal with
them, so it's -- it's not going to be a very

orderly presentation and I wouldn't just be able

PET. EX. 11
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to go, well, we talked about Christie and
now ~- and this topic or physical evidence,
it's going to be how it -- how it came up.

Mr. Jagger started off with the state-
ment, he says there's a danger of proceeding
from start to finish. You get things out of
context. Do you recall him saying that? It
isn't a dangerous way to go in order. Not a
very logical statement; is it? There's -- if
you want to create confusion and if your job
is really to create a doubt, that's why you're
here in the case to do that. Then, maybe you
want to jump around a lot and -- a keep things
off balance and that would be an easier way
to do 1it.

We talked -- Mr. Jagger said or talked
about Christie Downs and Mr. Hugi mentioning
how did you feel when she testified? We're
not going to make -- decide this casé on emo-
tion. All right. I want to defend that state-
ment and ask you, how did you feel when she
testified? How much credibility did you give
that witness? Every witness who came up and
sat in that chair, you probably had some sort

of feeling about. I believe this person and

PET. EX. 11
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I don't believe them and part of your opinion
is based on how they appeared on the witness
stand. Did they appear like they really didn't
want to answer the questions? Or, were they
forced? How much did they appear to know about
what they were talking aBout? Their candor of
reliability.

Dr. Peterson was the man in which she re-
lated this story, this event, this very important
incident to him and there's nothing at all that
I'm going to apologize for about asking you to
observe her demeanor and I'll go through her
testimony slowly and accurately for you so that
we —-- we can refresh our recollections as to
exactly what she said.

She said -- we talked about -- mentioned
reasonable doubt. In every criminal case in
the United States it is decided on that exact
standard, reasonable doubt. And, that's whether
it's a shoplifting or murder case or anything
in between and the Judge is going to give you
instructions. The attorneys are not suppose to
do that. He's going to do -- give the instruc-
tions, the rules of laws that you're to apply to

this case. He's going to put them on a tape

PET. EX. 11

DNA-Motion-000402



Gl G N O o EE = 1.' N N e N = e .-.‘l'-' ll!

10
1
12
13
14
15
16
17
18
19
20

21

23
24

25

State's Closing Argument

148

recording so that when you're in the jury room,
you may very well use this room for the jury
room, you'll be able to hear them whenever --
anytime that you want to.

He said -- Hugi said expect that there
will be explanations on each item. All right.
I did say that and my purpose in saying that,
if I didn't make it clear, was, you have to
focus on all of the evidence in the case and
not narrowly look at just any one thing because
if you do that, any one single piece of evidence
that you request to make an explanation for,
but what the -- the telling thing is in this

case, the extremely telling thing is, that it

requires for you to accept the different theories.

Find that the Defendant is not guilty. You've
got find that Christie is not truthful. Dis-
count her. You've got to find that all of these
items dealing with the fire arm are not accurate.
That Detective Tracy came in her and committed a
number of crimes, dummied up the evidence and

the police -- other police officers were in the
conspiracy with him; that they acted in concert.
That Nick is in on it because he -- he talks

about a gun that he never saw. Steve Downs is

PET. EX. 11
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in on it because he's not telling us about
a gun that he got back. You've got to find
that at the start, the hospital people were --
are telling lies anytime there is conflict with
what Mrs. Downs recalls. You've got to find
that Mr. Pex doesn't know what he's doing on
the tests that he performed, even though if you
recall the defense éxpert, Mr. Reed was asked,

"Well now, you've gone through

the crime lab and you've reviewed

all Mr. Pex' work and what do you

think of his methodology? Do you

take issue with what he did?"

"No. No, everything is fine."
So, you've got to find he's wrong. You've got
to find just a number of things and all of these
things are wrong with the State's case and against
that, you but Mrs. Downs who has told just easily
three distinct different stories which I submit
now that it's not easy to explain away in -- in
our common sense and after all, we in a court-
room, there's a lot of people here, but our
brains should work the same as when we're in our
own living room or on our jobs. We should be able

to use common sense in evaluating people. It's

PET. EX. 11
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not some sort of a magical arena here where
we're in the world of television and sound
apparatuses, it's still a real world outside
and it rains out there and it snows and it gets
hot and cold and we're all part of that world.
Even though, for the last month we probably
haven't seen as much of it as -- as we'd like
to have seen it. But, the same decision making
process that you use in everyday in getting
along in doing your job and relating with your
families and friends, that same process should
be going on in evaluating the evidence in this
case. And, there is no nice way 1 suppose to
suggest that someone who tells this many dif-
ferent stories is not lying. I mean, that's
what it boils down to, doesn't it? It's not
nice to say that about somebody, but think
about it? How many people, if a person came
up to you and said,

"Mr. Jones, you know, how do you

like my ~- how would you like to

buy my red car or something?"
And then the next day he said a different story.
How ~- I can't -- I just can't even make up, you

know, I might be able to, but a person who came

PET. EX. 11
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up to you and just was maybe telling you about a
fish he caught and he says,
"Oh yesterday I went out and I
caught this two pound trout."
And then the next time you see him,
"Yeah, how's the fishin' been?
Remember the last time we talked?"
"Oh yeah, I got two four pounders
that day."
And you go,
"Wait a minute, did I make a
mistake back then?"
And then you see him a little later on that
day, maybe the next day and you say,
"How -- how's the fishin' been?"
"Well, remember the last time I
went? We got -- we really
knocked them dead. We got five
eight pounders."
You start looking at Diane and you say,
"Now wait a minute."
Look, these people just don't act that way or --
or you're very suspicious of them and you have
been very suspicious of this story and this story

is not just four lines on my board over here.

PET. EX. 11
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This story is embodied in the twenty-five tape

recordings that you got -- that we have all

listened to in here and that we went through

tediously and in our notebooks and we followed

every line of it and we know that it's kind of

dismiss it? Does it seem to be a person who's

nervous?

A person under stress? I don't think

so. I don't think so.

If something like this happened to you,

would you be telling three different stories?

Would you act the way Mrs. Downs acted in this

case?

Doesn't add up. It just doesn't square.

So, you've got the entire statements of the case

going one way. Right there. She did it. She

shot her kids and against that you've got her

saying,

"No, I didn't. But, just --

just no, I didn't and this is

the way it was. No, I didn't

and it was these three ways and
you can pick whichever one you'd
like to believe. I don't care
which one, just get me off the
hook. I don't want to be respon-

sible for this. I don't want to

PET. EX. 11
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pay for it. I want it like it
never happened."”

And, my job is to present the evidence to
you so -- in a way that you can understand it
and see it so that doesn't happen.

I think the first major topic that Mr.
Jagger talked to -- in his argument was the
blood spatter evidence and I'd like to now
review that and make sure that we understand
that as best we can.

Here are two exhibits, 103 and 102 that
were received in evidence and I know that you
sat through about a one day presentation by
Mr. Pex and he explained to you what he was
doing and how he conducted this test and this
summarizing-it to make sure we understand this.
He indicated that on this vehicle, the Downs'
vehicle, the vehicle in which the murder occur-
red, that he observed a blood spatter pattern
and that is a series of droplets now of blood
and that these droplets were not there from
different sources of different instances. They
didn't gather there over a five year period of
time. He was able to analyze this pattern,

using his training that he has and his skills

PET. EX. 11

DNA-Motion-000408



10
n
12
13
14
15
16
17
18
19
20
21
22
23
24

25

State's Closing Argument

154

and explain it to you -- to your satisfaction.
Because, if any of this stuff is not explained
to you to your satisfaction, then what good is
it? Because the buck stops here. You're the
folks that have to make the decision and you
have to understand why you're making the
decision.

Now, he explained that he saw approxi-
mately twenty to twenty-five decent droplets
scattered in the area of this pattern. and
that, based on the size of these‘droplets,
they were very small and his understanding,
he gave a ﬁresentation to you of the energy
required to propel such a small droplet; that
he concluded there was sufficient information
here to determine that what caused these drop-
lets to hit and remain on these parts of the
car was a éun shot and I think that covered
maybe a hundred feet pér second, nine hundred
feet per second, a very high velocity and that
further more, that he could see from separate
droplets that he inspected struck too, that
he could see where they had come from what
direction got them to where they landed and

ended up. And, he went and strung them back

PET. EX. 11
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and he came back to a common source and this
indicated to him that this general area here
was the area where they all started from and
that area would have been where Cheryl Downs'
body was at that part of the body that the
bullet struck at that particular time to make
bleeding there.

Now, the Defense's position to this, the
counter is that no, this didn't happen this way.
This is not what you're seeing here at all.
This got there from a postal sweater that was

being worn by the children and we're not clear,

.Mr. Jagger's not clear and I'm not clear when
g8

she had it on her arms in the sleeve or that
it was on her sufficiently tied, but her arms
were out of the sleeves. That's not a known
fact.

~ All right. But, the Defense's theory is
that a pattern was made there. That this
pattern -- this particular pattern that we're
looking at came from this postal sweater. All
right. Now, how do they prove that? They get
Mr. Reed to come down with Mr. Jagger and they
worked with a postal sweater and they made

patterns on patterns that showed blood coming

PET. EX. 11
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k 1 off a postal sweater. Now, there's one -- this
l 2 may very well be blood coming off the postal
l 3 sweater, but let's -- let's explain it a little
4 bit and now that the -- that it's been much
' 5 testimony that the rock guard that we're --
l 6 these blood droplets landed nine inches off the
7 ground. Well, that would just say approximately
I 8 in that area there, these droplets came off
[ this postal sweater intermittent which would
l 10 have many of them down underneath the car, but
l 11 many of them would have gone before the nine
12 inches -- the spot on the car, this area right
. 13 here, right? The car here and the swinging of
14 all this creates a line of droplets then there
l 15 should be droplets in a vertical line up and
l 16 down here if the -- if that was a valid experi-
17 ment, but there were none and the real car --
I 18 they didn't go up and down the seat there.
19 Théy didn't continue to go straight up in here
l 20 at all. So, then the postal sweater must have
l 21 just swung with the right arm of force to hit
22 not only this area here, but off to these sides
l 23 as well and we had testimony from Mr. Reed that
. 24 it didn't make this wide of a pattern at all.
25 That the largest -- the width that he could
PET. EX. 11
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ever could get out of these droplets was roughly

twelve inches. So, it's inconsistent with that

experiment to get a pattern like the one that

Mr. Pex observed and I talked to Mr. Reed about

that.

"Q. You've observed Mr. Pex'

methodology, how he went about
processing this blood spatter,
have you not?

You've seen the string, the
photographs?
A. With regard to this aspect
of it, yes.
Q. Do you have any criticism
of how he did that?
A. No, based upon documentation
I've seen, it's the standard way
éf doing 1it.
Q. The directionality that he
observed, if the car were in this
northerly direction and the body
were outside the car and the shot
was fired, you see by those tadpoles
and tails and things he's connected

string to, you see that you're able

PET. EX. 11
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to determine a common point of
origin?

A. Based upon the stringing, yes,
it does depict a common point some
distance out in the -- outside the
vehicle.

Q. And you've looked at those
droplets that he strung?

A. VYes.

Q. And they do in fact exhibit that
directionality?

A. Several that I saw did, yes,
show a directionality.

Q. Coming back to a particular
point?

A. If you place the aluminum rock
guard back on the car, yes, sir, you
éould do that.

Q. Now in your experiments where
the sleeve is dropped, right?

A. Uh-huh.

Q. You also get a directionality of
those droplets?

A. Yes, you do.

Q. And that's straight up and down,

PET. EX. 11
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5 1 isn't it?
l 2 A. Yes, as the paper is standing.
l 3 Q. And there's no particular
4 single point of origin, is there?
l 5 A. Not in the sense of a gun shot
6 or a point that is depicted in the
l 7 photograph from the stringing, no.
I 8 Q. It would be perhaps similiar
9 to taking a paint brush and flicking
l 10 it out like you were drying a paint
11 brush?
I 12 A. In a loose sense with the sleeve
' 13 in it's widest position when it's
14 being snapped, yes.
l 15 Q. That's not what you saw on the
l 16 Datéun Pulsar automobile on the thresh-
17 hold, is it?
I 18 A. Not if you take into considera-
19 tion what's coming off the door, no.
l 20 Q. And what explanation fits the
l 21 facts better, the explanation of
22 the gunshot outside the vehicle with
l 23 the radiating pattern or the swing-
24 ing postal sleeve?
l 25 A. Assuming that the blood spatter
PET. EX. 11
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on the door is a part of the same
incident, you would have a common
point consistent with a small area
that the blood is departing from
such as a bullet hole.”

And I said,
"So the gun shot explanation is
more consistent with the facts
than the postal sweater one, is
it not?
A. Again, assuming everything on
the door is associated with the
same immediate incident."

Okay, he's conceding the gun shot is the
better explanation, but he's keeping it out
there so that we have to make the assumption
that everything is -- is the same incident.
They follow it up.

"Q. Do you have any reason to
believe otherwise?

A. I have no reason to believe
either way. To the best of my
knowledge the blood wasn't typed
to determine origin from the indi-

vidual."

PET. EX. 11
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Okay, but he's not ready to go 'that far,
. yet.
"Q. All right. ©but whatever
individual it came from, you're
disputing it came from a common
source?"

A common point?
"A. I'm not disputing that.
We have to make the assumption
that it all comes from a common
source. That's the assumption
we've made throughout all these
experiments, or at least the
experiments that have been done
this far."

And I followed it up a little more,
"Q. It would be a pretty hard
thing to duplicate if you got
the outer most droplet -- "

Talking about the one by the door now, the
one that's the furtherest east one out in this
wide pattern,

"Q. It would be a pretty hard
thing to duplicate if you got the

outer most droplet that you found

PET. EX. 11
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had a directionality toward a
common source with all the other
droplets to say that it occurred
at -- "
at some other time? I didn't say those words
"at another time"
because he cut me off and he answered,
"It would be unlikely."

All right. How could this one little drop-
let out this door be pointing right to the same
place that all these other droplets point to if
it got there at some different time? And that's
consistent -- that's pretty unlikely.

"Q. Unlikely?

A, I'm saying you have to make
the assumption that what's on the
door is the same incident. If you
make that assumption, it's consis-
tent from a small -- blood coming
from the small area such as a gun-
shot."

All right. That's Mr. Reed's testimony.

I think it's fair to say that he concedes that
it comes from the gunshot that -- that postal

theory does not fit the facts as well. Now,

PET. EX. 11

DNA-Motion-000417



- - EE N EE & 1" Bl I I EE N ...|l'.. I-I

10
1"
12
13
14
15
16
17
18
19

20

21

23
24

25

State's Closing Argument

163

did you get that impression from listening to
counsel talk about the blood spatter theory?
Maybe it had something to do with the way --

the way the argument went, that it wasn't very
clear. It was subject to some misinterpreta-
tion and you might even have felt that the
postal sweater theory fit these facts in this --
in this case. It doesn't fit. There's drop-
lets over the threshold the size of the drop-
lets are very small. You can see the experiments
that Mr. Pex did to duplicate it. He came in
and he showed us the photographs of, I think

it was a bullet catcher with a kind of a box
with a bag of blood on it and over that he had

a piece of fabric to simulate Cheryl. The shirt
ran over that and he had a piece of postal
sweater material and he put a gun close to that
like a confact wound and he fired it and he got
this pattern whi¢h in fact is extremely similar
to the one on the Datsun Pulsar.

Now, if you look at the Defense product,
brand 'X' here, you see that the dots are a lot
larger and that indicates they're of a medium
velocity, not a high velocity which is the

smaller blood droplets., It takes more to propel

PET. EX. 11
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1 and Mr. Pex explained all that and I hope you

2 remember it. A lot lesser force can be gener-
3 ated by swinging around a sleeve of a -- of a

4 postal sweater. And, we only have that portion
5 of the pattern that happened to hit her, what-
6 ever went up this way is not presented for us.
7 So, that's another basis of distinguishing it

8 which had something like that pattern which

9 happened on the Datsun car, we would have been
10 able to see the other droplets on the side of
1 the seat and there are none. They're observed
12 one drop here with a string of it there.

13 The other thing that I would ask you to

14 consider would be, if you had a child laying

15 in the car, right, and you're a nurse; how are
16 you going to get this child out of the car and
17 get it into the emergency room and in the mean-
18 time create that kind of a pattern -- that kind
19 of a force on the side of the car going all the
20 way up? She was asked if she flipped the sleeve
21 or if she had dropped the child or if she had
22 dropped the child and if she could remember if
23 she had flipped it around with such a velocity
24 that it would make a blood spatter pattern on
25 the door? This is one very important area of

PET. EX. 11

DNA-Motion-000419




Il N TN E R am I'I‘ R B N s = e IIII‘I'III L

10
11
12
13
14
15
16
17
18
19
20

21

23
24
25

State's Closing Argument

1Luo

evidence in this case and you should put it in
some kind of perspective because if this is true
and this is the way it happened, Cheryl Downs

was shot outside that car. Who did it? Right

there. Mrs. Downs. Because, none of her
stories -- none of her stories accomodate that.
We don't -- they don't accomodate that fact

and they can't and I think I've talked about
that before. She can't have it that the guy
goes out the other side of the car after the
kid and she's still waiting around to get shot

in her arm. You wouldn't even sell -- I mean,

. you could try to sell it I suppose, but that

would be a tough one. So, she's got have it
kind of a slam bam shot them up and get on

with it and with Cheryl out of the car, that's
a real problem for her in her story. She can't
admit that ever happened and if it did happen,
she did it.

These holes. There was some talk about
that these holes didn't line up and that was
proof that Cheryl never got out of the car
some way. The holes you'll see do line up,
but the sweater probably did -- did move a

little bit when she went outside the car and

PET. EX 11
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it maybe that someone grabbed her by the sweater
and shot her or that it just moved around because
it sure doesn't have-- I didn't mislead you. You
don't have anything like that. This here holding
it in place, I think ~- how can you get these
two -~ get these two different shots? If I lift
it up, if the child is lying on the floor of the
car, the gunman has to do one of these, you can't
do that just -- she shoots one here and she's got
to roll over someway and shoot the other way
and that's -- that's not a very good theory
either because it requires that he waits around
for her to move around and got to point it out
later and I'm emphasizing it, Mr. Jagger has
said in his argument that he adopts the State's
theory on the order of the shots, that is, he
adopts that Cheryl was shot first and then
Danny, Christie twice and then Cheryl again,
but he still says in his theory that Cheryl
remains inside thé car and -- and that's kind
of a shocking change of position.

It's not a change for Mr. Jagger because
he never tells us any -- what his position is
until we get to the closing argument. But it

sure is a big change for Mrs. Downs because in

PET. EX. 11
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all those tape recordings you're going to listen
to and in her testimony, the man gets him up to
the door and pushes her back and bam, hits
Christie, getting shot and they're making the
contact through the window. So, Mrs. Downs

has also had it that Christie is shot first,
but that's not very good for -- for Mr. Jagger
to argue to you because Christie is shot first
and then they got to put two into Cheryl, you
see? How close are they to holding Christie?
Boom boom, right there. Why did the guy wait
around and wait for Cheryl to roll over and
shoot her the second time? He's very exposed.
This man -- this man is extremely exposed to
Mrs. Downs when he's doing that. She's out-
side the car, right? He's -- he's exposed.
He's shooting Danny, but he's in this position.
He just can be blindsighted for Christie, he's
got to be probably kneeling on the seat to make
a contact shot on her and for Cheryl, he's got
to be clear into the car to -- to reach her

and make a contact shot on her. So, what's
Mrs. Downs doing to -- during the time that
this is all going on? And that guy is stretched

out across the car, I mean there's a lot of
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things that you think to do I suppose that you
could slap the car door on him. You could jump
on him if you like to get into boxing. You
could do something of that on this person.
Jump on his back. No, it doesn't happen. She's
thinking of this -- throws these keys. That's
the way we get the keys out and we throw the
keys, you see that on the video tape how she
has to make her position to her hand as she
flicks the keys here. They just happen to come
out and this person who I submit you couldn't
hire a hit man to -- to do this on three children,
but this phantom man who puts two right together
in Christie and one in Danny because it's far
out that he missed the heart and then he hits
Cheryl twice and his misses her standing out
there just kind of watching her as she says how
does -- how does that happen? Why does this
guy ever want to shoot these kids in the first
place? I mean, they are no threat to him. He
can just boot them out of the car. They can't
identify him. They're -- they're no trouble to
him. This guy --

"I want your car.'

That's this man's motive, right?

PET. EX. 11
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|
L 1 "1 want your car."
I 2 Well, all right. Get your car now, maybe --
l 3 maybe you can identify me and I'm not going to
4 leave any witnesses living to this. So, I'm
I 5 going to kill you and you can understand that
6 why these three kids, according to the majority
l 7 of Mrs. Downs' stories, that they are sleeping.
l 8 Why kill them? There's no -- there's no reason
9 to. And, then after he shoots them up and then
" 10 he tells her again he wants the car. Now, who's
n going to want the car with three dead kids in it?
l 12 And then, she makes her fake and then the situa-
’ 13 tion starts up with her saying oh golly, you got
14 the car started right up and tears off down the
l 15 road so fast that according to her the door
16 closes of its own volition. So, she can do
. 17 what so she can go five to seven miles an hour?
l 18 And, you know, with her --— and with -- in the
19 courtroom and we can make a lot of things
. 20 sound real in here, maybe because of this
. 21 atmosphere that you couldn't -- you couldn't
22 make sounds to reel out of the park and in
. 23 the corner bar or anywhere else, but that
24 stretches it even for -- for a courtroom.
} 25 Don't you think that you could sell that --
PET. EX. 11
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that kind of a story to -- to twelve people?
And what does she do? She's really con-
cerned about Christie so she -- it's strange,
but she's petting her or talking to her, any-
thing to account for some blood on her sleeve
and she's rolling down the window because the
smell of blood is so bad. Well, this blood
must really get out there and it starts smelling
real quick because she doesn't get a minute
away and she's forgotten about the terror
ofithe phantom. She's concerned about rolling

down the window, at least according to the

-argument we heard, so she can get away from

the blood smell? Does that -- do you guys --
you people think that that's reasonable? And,
then the other thing that occupies her time
is -~ is wrapping her wound. She does that
with a towel and see, this towel has got a
blood stain on it. It's got a piece missing
from it. Mr. Pex testified that he cut that
out to do some tests on it.

Now, put this towel together, you can make
these blood spots match up I believe fairly well.
If you look at this towel, you can see that --

see that's where the most blood is and under-

PET. EX 11
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neath if you can see -- you can see the pattern
that seeps through and it starts making a
pattern on the -- on the next layer as well.
All right. And, there's a logical explanation
for that because the side with the most blood
on it is the side closest to the wound and

then the next léyer has the same pattern, goes
through to it and there's less blood and -- and
there's thinly the least amount of blood on

the final layer.

If you sit your arm in this towel in a
certain way, you can make it have contact with
that portion of your arm that coincides with --
with Mrs. Downs' wound which is right about on
this part of her forearm and see? There's the
blood, there's the wound and this blood here
follows over on that part of the wound and it's
all tucked in real nice, you see? And you can --
you can move around pretty good.

Now, Mrs. Downs was able to accomplish this
while she was driving on the road in her car with

her steering wheel in her lap and you can't deny

~that it was followed in -- in a pattern because

there's the blood to prove it. What a nice neat

pattern for someone to wrap themselves with.

PET. EX. 11
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It's a regular, you don't need to know what

you call this, there's a name for them in first
aide and there's a person that's really upset
because their kids had just been shot by this
person and they manage to get themselves bandaged
and -- in a pretty fine style and would have

you believe they're traveling while all of this
is happening too? And what the evidence shows
is that they never lose one drop of blood. You
don't have blood in the front of the driver's
compartment. So, what happens? Maybe their

arm just doesn't bleed until they get to bandage
it in place, but that's one theory. Another
theory is that maybe they're sitting in their
car and this -- a little high for -- for a car
and they got their bandage right in their lap,
see? And they make their shot just like that
and they put their hand in their bag and fold

it right around.

MR. JAGGER: Excuse me Counsel, I'm sorry
to do this but I must object. This is not in
the manner of proper evidence for rebuttal.

I'm not allowed to answer that. There was no
gun powder, not in the driver's seat and I don't

believe that it's proper argument for rebuttal.

—PETExX—H
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I don't have a chance to respond. This is a
new matter that should have been in opening
argument. I realize that this is at the des-
cretion of the Court. I don't -- I don't get
to respond to these things and clearly there
are responses for them.

THE COURT: Well, I'll overrule the objec-
tion. You can argue that -- that she wrapped
the towel while she's driving. I think you
can rebutt that.

MR.JAGGER: Thank you, your Honor.

MR. HUGI: Well, there's a way that you
can do that and never lose any of your precious
blood. Not one drop. That would be a person
that was pretty concerned about themselves,
considering that -- that at that point they
had three dying children in the car.

Mr. Jagger's argument, after we got through
with the blood spatter went to the fact that
we were painting Mrs. Downs as bad as we could.
That it was a fantasy of the prosecution to say
that, because Cheryl was <colicky, that Mrs.
Downs would get rid of the next child. This
thing was the same argument which was mentioned

a number of times and it was thrown up as some-

FET. EA.TI
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thing that I think was mentioned that the
children might be functionable to her in that
she had the power to give it and to take it
away. That she was in her own mind was --
did have an abortion and felt that -- that
was a murder and that in her own mind she
replaced that person with the aborted child
with Danny Downs and we have her own written
explanation of that in evidence. That was
not a fantasy of the prosecution. You look
at July 22 tape, Wuest on page 32 was talking
apout the abortion and Mr. Wuest says,
"I got the indication that you
felt very badly about that Mrs.
Downs?
Yes, I do.
Why did you have it Mrs. Downs?
At the time I was being very
selfish in account Cheryl was
about two months old and she was
colicky and Steve was a bastard
and I just couldn't handle it and
I knew it at that time I didn't
'

feel that an abortion was murder.'

So, not a fantasy of the prosecution at all,

DET [\ 44
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but it comes from the mouth of the Defendant.
And, maybe you knew that when you were listening
to Mr. Jagger's argument. Maybe you remembered
that and maybe you didn't, but if you didn't,
that just points out the reason why it's so
important to decide this case based on the evi-
dence that you hear and not what's represented
to you.

It went on to talk about her marriage with
Steve Downs and said her attitude throughout
was consistent with her attitude which to comply

and I'd submit to you that Mrs. Downs is not a

. complacent or passive person, but she's like =--

sort of like a volcano, that when things get bad
and she feels stress, she will erupt and we dealt
with two instances that happened within this year
proceeding. In fact, I think they're just about
six months before that -- the shooting that we're
concerned with when she fires the gun under stress
in the trailer talking about suicide, fires the
gun at Steve Downs who is standing outside the
door. He knows that she hasn't done it. Waits
for her -- the body to hit the floor and he says,
"I know you're in there Diane."

And she points it at him,

DT 41
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"Maybe I can't kill myself, but
I can kill you."
So, Steven makes a remark about,

"Well, nine shots and you don't

got nine shots or whatever,"
and he guesses she probably had eight by that
time, but that wouldn't do it and he takes the
gun away from her.

And, then the other one is the Palomino
Street one which, if I suppose if Dan Sullivan
hadn't testified you'd have a lot more doubt
-- about that one then you probably do right now.
The idea of standing in front of -- under oath
and telling you that this was a postal shoe that
we're talking about in that incident, I think
that shows something about Mrs. Downs also.

It's not a postal shoe, it's a .22 calibar Ruger
semi-automatic pistol. Steve Downs shows Mr.
Sullivan and Mrs. Downs maintains that it was

a postal shoe. Why?

Because, it hurts her. It hurts her case
a lot. She never possessed .22 Ruger. Remember
when I asked her about that?

"Have you ever owned or possessed

hand guns?

FET. EX.T1
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No, not me."
Even here under oath,

"No."
And we know that's not true at all. And we also
know that she's not the type of a person to go
out of her way to give back this gun to Steve
Downs. She's never given him anything back.
He's also had taken from him every time he takes
from her, she steals it back. Takes it back,
steals it and it might be too strong, but why
does he take it back? She has some sort of a
need for it? What's this need for the .22 Ruger?
Has the need changed when she moved from Arizona
to Oregon? She doesn't need it anymore? She
testifies here with all her credibility, I think
that, yeah, I gave it back to Steve because I
offered it to Nick. So, I could protect myself
from Steve because I thought that Steve might
hurt Nick and Nick could use the .22, but since
Nick didn't want it I made a special trip to give
it to Steve, Is there some logic that Nick would
need the .22 and that she was making this special

trip to give back that hand gun? But she doesn't

'give back the .38 which is packed around in her

trunk. Sees it every time she goes to the trunk,

DT -\ 44
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i
i |
1 presumably.
l 2 And, we're told she's a complacent person.
3 Mr. Jagger is upset that she's called a maternal
l 4 mother. Well, that's just not the way it is at
. l 5 all. She's really a fine mother. Well, if she
6 could find any character witnesses we would haye
l 7. heard them. We went to Arizona with her lawyers
8 and there's something in evidence, a list of all
I 9 ; these people that they're going to look to see
' 10 and you bet that if there was somebody in here
5 ‘ 11 .to come and say,
; l-r ‘12 . "Boy, that Diane Downs was fine
; 13 berson. Tells the truth all the
l 14 time. Good mother."
l 15 They'd have been here. There's nobody who came
i' 16 in here and said that. On the other hand, if
' l 17 there was anybody that could say that about
' 18 Christie Downs, we'd have heard them too that
| l 19 : she's just a lying little kid. She's just
. 20 telling fibs and doesn't know the difference
' 21 | | between the truth and a lie. We didn't hear
( l 22 | that. Nobody -- nobody said that.

23 Talked about the medical records. I suppose
| I 243 that I ought to deal with those. Those, you were
17 25 N given a number of citations from the medical
' — |
1
PET. EX. 11
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report énd you're going to have a very thick
stack of these records in the jury room with
you. They're not and shouldn't be thought to
be an accounting of all or even part of the
interactions of Danny and Christie while they're
not in the hospital, but the fact that within
those pages maybe one page show some observa-
tions that nurses might make while they're
administering to those kids. Observations of
contact with the family. Records are -- records
are there not real people there; not that you
can't cross examine them. The people who made
these wriﬁings aren't available here to explain
them,

"What do you mean by that?

What were the circumstances

by that you would create these

impressions that are written

down."
And they reflect the professional medical care
that these children received and details that
you see of every shot she got and every test
that was performed on them and they also
reflect the mixed feelings of two seriously

wounded little children that will come through

PET. EX. 11
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to you énd keep in mind how unlikely that it
would be that Christie Downs, a little girl that
came in here and has told you that she continues
to love her mother even though she knows her
mother shot her. How she could be brain washed
and -- and made to come in here and say something
like that if it weren't true? These medical
reports were in response to the State calling
some witnesses, in response to Mrs. Downs'
testifying that there was intentional emotional
attachment between her and the éhildren, made
this statement that whenever she left Danny he
would be érying and tearful and the State ﬁroved
a witness, Kim Morrison and she was one of
Danny's shift nurses at Sacred Heart and was
there when Mrs. Downs visited and said,

"No, nothing like that ever happened."

Now, these children love their mother and the

State's never said -- I never told you different.
Dr. Peterson said the same thing and he was
impressed by that and I think of the psychological

dilemma that these children must face, not Danny

- -- Danny doesn't know what happened to him,

that he was shot in the back, but at least

Christie who sees this happen face-to-face and

PET. EX. 11
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-— and tﬁat she is -- she's in the hospital
and on these machines and she's got these holes
in her, in the medical report it's noted where
she was really upset by having to look at her
left hand and see that -- that bullet hole in
it. Doesn't like to look at it and sees her
mother come in all the time and she can't --
what option is there for the child? I mean,
any battered or abused child is going to still
love her mother. She loves her only mother.
She had and she's got to wonder what did I do
to make my mother do this to me? And she's
got to wonder what's going to happen when I
get out of this hospital. And, so when you see
these written here, I think you're going to see
a lot of stuff where the children are saying
they wanted their -- they love their parents.
And, many of the details like,
"Dad came in and talked to Danny.
Danny very excited to talk to him.
Danny's father called from Arizona."
This one where Danny says -- is asked about who
shot you implied,
"Mommy -- mommy shot me.

I thought you said that a man

PET. EX. 11
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shot you?"
I said and he says,
"They both shot me."
And he replied,
"Let's go read a story."

You're going to find a lot of that and I'm
not -- don't get me wrong, I'm not explaining
that because Danny Downs said in one place in
é medical réport that his mother shoots him,
that that's any evidence at all that -- that
happened. I don't believe that -<- that his is
competent evidence of that. He says,

"Jack shot him."

A man shot him, someone shot you that was out-
side inacar. You can see a lot of confusing
statements. You're not -- you're when you're
reading these and you see that it all points

in one direction, any direction, that they are
fearful of their mother and disliking of her

or their father or that they're just in need of
their parents.

MR. JAGGER: Excuse me, I hesitate to
interrupt but some of this stuff I must object

to. I don't want to interrupt. So, you know,

my objection is that this stuff is not in evidence.

PET. EX. 11
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1 If you want something in, you can't just put
2 it in there, that was our objection.
3 . MR. HUGI: I'm sorry if I inadvertantly ---
4 MR. JAGGER: ----1t may confuse the jury
5 to find some stuff that are not in there and I
6 don't think you want that in.
7 MR. HUGI: 1I'm sorry if ---
8 THE COURT: ----Are you making objection or ---
9 MR. JAGGER: ----I guess for the record, to
10 let the Jury know that some of thlngs that are
11 ;e;ng repeated “may not be_in_ there. We may assume
12 that it was submitted in the record, so it should
13 be remembered —--
14 THE COURT: ----I'11l sustain the objection.
1s| MR. HUGI: That's fine. 1I apologize for that.
16 I had intended to just read some excer pts here
R} ' ane I don't think Mr. Jagger nor I have really
18 .gone through these reports and sorted them out,
19 MR. JAGGER: Before -- ;ﬁhave no objection
20 tqhtefeit;ng to anything, even the ?}Pﬁfuiﬁét s
21 not in evidenceMwhich_is’supplemeptse. I just
22 Qent to make it clear on the record.i So, go ahead.
23 Whatever you want to refer to.
24 MR. HUGI: With Christie, generally you'll
25 see that she's very upset in the evening. That
PET.EX. 11
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i
5 1 she cries at night. That she wakes up with
. 2 nightmares. Most every night that she wants
3 someone to be in the room with her and she
. 4 really, I would submit doesn't cut one way or
5 the other. There, as far as proving the shooting.
. 6 Now, Mr. Jagger spent a lot of time on this
. 7 with these things and I feel like I should res-
8 pond to them in someway and they're going to be
' 9 there and you can look at them and anything that
10 he said, you can read them and you'll find, I
. 11 think that it is pretty balanced for everything
. 12 that goes -- goes one way, you'll find something
13 that goes the other. There are not, I submit as
' 14 good evidence as having a live witness come in
15 here and talk about the children and you get far
l 16 more insight from them, from witnesses such as
. 17 Carl Peterson than you can from the medical
18 reports by themselves.
' 19 Mr. Jagger said that Diane Downs didn't
20 abuse children and though no evidence at all and
. 21 then the next breath, I think it was something,
. 22 well, she shook them, but that's not abusing,
a3 nothing at all. Where did abuse come from?
. 243 Vell, you recall she -- when she was yet
25 on the stand and admitted stopping the abuse
PET. EX. 11
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1 some twé years ago and I asked her about that
2 and she said well I meant two years from when I
3 got my divorce and -- but, it wasn't really
4 abuse. Abuse 1is like hitting with the two by
5 four and I guess by that definition of abuse
6 _ you might feel somewhat short, but I submit to
7 you that in fact is the form of abuse as well.
8 - Leaving the children alone while you go and see
9 your boy friends, that's neglectful. Her pulling
10 fhat certainly is -- seems to show a lack of
n parenting skills,
112 There was a point made by Dr. Mackey who
13 said Danny's head was toward Christie, but his
13 head was toward the window on, I see Mr. Jagger
15 saying that isn't true because he believes
16 Christie -- Dr. Mackey said that Danny's head
17 was toward Christie and Christie remembers
18 : Danny's head being toward the window and that
19 sounds logical and consistent, but what Dr.
20 | Mackey is talking about is how he tended the
21 children when they get to the hospital and what
22 Christie is talking about is how Danny was before
23 he got shot and there's no inconsistency there at
24 - all and 1 submit that Danny was sitting on his --
25 in the back seat and he was turned toward the
: PET. EX. 11
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window. He would receive his shots in just
the right place. It lines up with the -- with
the holes that are there and then he would tend
to fall on the seat and be in the exact position
that Dr. Mackey found him. There wouldn't be
any inconsitency at all. Christie is seeing
him.

"Where was Danny before he was

shot?

Towards the window."
And then Dr. Mackey upon finding him laying on

the seat and having Mr. Pex finding -- finds it

. to be consistent with that. These points, they're

all brought up in the argument and at that time
it sounded like a point was trying to be made
that there were at least problems with the State's
case. I feel an obligation to talk about them.
Talked about the shirt. We talked about
that a number of times. Mr. Jagger did, if I
remember it right, now he said that there was
this shirt -- well, I don't need to talk -- to
talk about it. That's the shirt that Mrs. Downs
was wearing at the time of the shooting and Mr.
Jagger says well, there's no blood on it. There

are -- she couldn't have done the shooting.

PET. EX. 11
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Well, there's blood. There's transfer blood.
It's been clearly identified and there's some
blood on the sleeve that Mr. Pex said he wouldn't
call either way. Either high velocity back
spatter or transfer and Mr. Pex was asked and
I believe it was out of the time when we had
the mockup car in here and we had a doll in the
car, if it was possible for a person to make each
of the shots in this case, it's one to Cheryl to
Danny to Christie and another one to Cheryl from
the distance that they were made at -- from that
shot contact either nine inches, something in
between possibly that and the amount of blood on
your sleeve, was that consistent with that exhibit
and he said,

"Yes, it was."
And the reason is\that only two of those shots
are contacﬁ shots and only the contact shots
cause back spatter and if you recall the testimony,
I hope you do, that the back spatter caused by
gasses entering the wound went through and he
elaborated on how initaially there's a depression
made in the skin and then it throws back that
with that type of a contact wound and back spatter

-- there's a very fine mist that comes out. That's

; PET. EX. 11
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18

sort of an aerosol effect and remember that one
of the things that we talked to Mr. Reed about
was the fact that there was a contact wound on
Cheryl and it would -- would it bother him that
there was no aerosol mist of blood found on the
car and Mr. Reed said no, it wouldn't bother him
at all and the reason for that is because if
you're wearing clothing that the fine mist gets
trapped in the clothing, it doesn't come back
and hit the objeét.

All right. And the two contact shots are
Cheryl's outside the car and one to Christie
happens or near contact and that he chafacterized
it as a defense wound. Mr. Jagger said it was
a reflex wound. I'm not going to quiver with
him on that. I think the evidence is as I recall
it, is that her hand was not against her chest
as -- as the bullet entered but it was at some
distance away from it and the reason that we knew
that was because of the spatter on the -- the
swelling and the kind of cone shaped spatter
that went out and there's photographs of it on
the -- on the swelling and on the windows around
her and that had it been against her body, you

couldn't have gotten that type of pattern. So,

FET.EX. T1
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',
s 1 therefore it had to be away and be away, it might
' 2 be a reflex as she gets the first shot and she's
3 on her hands or reacting to that to touch that
' 4 wound and in the process she gets shot there and
5 it could be that we're talking about a very close
I 6 shot here., It could be that she is the other way
l 7 trying to push that -- that gun that's coming at
8 her and has just shot her, to push that away.
l 9 So, whether it's defense or reflex is really --
10 it would not be worth arguing about. At some
. 11 point in time her hand was in that position as
l 12 the bullet does strike it and did make the spatter
13 pattern. And, there was some discussibn about
. 14 back spatter and some principles about it that
l 15 if you fire into a solid object where the bullet
16 couldn't exit out the other side, that there would
I 17 be more back spatter but there was resistence
18 then if yoﬁ fire into a very thin object where the
' 19 bullet could penetrate the force which would
I 20 come in that direction and there would be less
21 back spatter. And the situation with Christie's
I 22 hand, of course is that then the object that would
23 have caused back spatter because the bullet does
l 24 actually go through it and the marks on the holes,
25 just under the skin in here back where Dr. Willhite
PET. EX. 11
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takes it -- eventually takes it out. And, the
testimony was clear that you could match each
of those shots and not have any more blood on
you than Mrs. Downs who had -- who claims she

wasn't the shooter.. - She claims we should be

‘looking for someone who has ~- dripping with

blood which is not accurate and if you look

at the inside of the car, if you look at the

photdgraﬁhs of it, you wouldn't see blood being
Qlown all over the car as I think Mr. Jagger

was saying. If that there's blood everywhere,
4t's thrown everywhere, it's not that way if

you look at the photographs. You can see for
yourself there's some definite areas where we
have blood spatter and there's some definite
areas where you can see either only large
droplet of blood or none at all and Mr. Pex

had to laminate part of the car, he had to place
a chemical on it that would glow when contacted
with blood so that he could find and look for
some blood in some parts of the car. There was
blood that was quite obvious and he didn't have
to do that and then there were some parts of the
car he intensely had to look for the blood and

did this chemical analysis to do it because

DT [N\, 4.4
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7/

putting this wet thing on that material on the

blood,

seeing it would -- would cause the blood

pattern to -- to become loose and be destroyed.

You look very tired. Your Honor , do you

want to go for the next ten minutes?

THE COURT: This could be a good place to

break.

I don't mind taking a recess at this time.

We will be in recess then until 10:00 o'clock

in the morning.

(Thereupon the evening adjourn-
ment was taken, to resume at
10:00 a.m. on Thursday, June 14,

1984.)

(Further Transcript of Trial in
Chief reported by SUSAN C. NISSMAN,
Official Reporter, and continued in

VOLUME NO. 24, Thursday, June 14, 1984,)
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THURSDAY, JUNE 14, 1984: EUGENE, OREGON

THE COURT: Good morning. Mr. Hugi, you
may continue with your closing argument.

CONTINUATION OF STATE'S CLOSING ARGUMENT

MR. HUGI: VYesterday when we left off, we
were talking about blood spatter evidence which
was outside of the vehicle. We discussed that
pretty thoroughly and that's important of course
because it proves that Cheryl was outside the
vehicle when she was shot and if that's true,
that proves Mrs. Downs recollection or stories
of lies about this event are just that and it
makes her guilty of this crime. It's an impor-
tant piece of evidence. There's another piece
of evidence that supports that as well as the
fact that Cheryl's outside the car and that's
the missing piece of evidence and within the
car there were four casings recovered, two
right over here, one here and one on the jacket,
béhind the driver's seat,

Now, this is where these pieces of evidence
were found after the car was processed and in
the meantime we —-— we have the shooting of the
children which would have caused these casings

to be expelled from the pistol and we have the

PET. EX. 11
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drive to the hospital. We've got the people
taking the children out of the car and pretty
much from that point on, the car is recovered
and nothing gets moved in it. So, the only
way these casings could have been moved prac-
tically speaking, when these children were
moved, if the casings had been lying near the
children's bodies and they were twisted around
or were picked up, the casings could have
rolled off them, but otherwise there's no
reason to believe that these casings have moved
in any great distance or portion from where they
ended up from where they just came to rest after
the gun was discharged.

We've got four of these casings now and
we've got five shots that we know of. We've
got two in Cheryl, she's got two in back and
we recovered all of them, We recovered all the
bullets, one gets taken out of Cheryl's body,
another one comes through -- through her body
and hits the panel over here and is found
beneath the rug. So, we proved those two shots.

We've got two in Christie, one drops out of her

‘clothing and she's brought into McKenzie-Willam-

ette, the nurse picks her up and it goes off onto

PET. EX. 11
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the floor and once removed, Dr., Willhite, after
Christie was removed sufficiently to withstand
the major surgery and another one, wve've got one
that goes into Danny's back and that part of it
ig still in him.

We have had testimony from Mr. Pex that
he fired the -- this Ruger and many others that
he acquired for purposes of demonstration and
that this weapon ejects casings slightly forward
and to the right, so we know when you pull the
trigger and a bullet is fired, that the casings
do pop out in that direction. 1It's not going
to come hére or this way or that way.

Now, we also know thanks toe Mr. Pex, that
the position of each of the children in the car
at the time they were shot and from that, we can
position where the gun was in the car for each
shot and we've got some focus in evidence. You've
seen these in the demonstrations, but they show
where the firearm would have had to be for every
single shot that was made. Parts of that, I
think is -- is this last shot -- the shot of
Cheryl on the outside of the car and you see
where the firearm has to be to make that shot

and for every other shot that's made as the

PET. EX. 11

DNA-Motion-000452




~ & W

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

State's Closing Argument

casings would eject, it would hit part of the
interior of the car and drop back down. We
can't say with certainty which casings except

to which shot, but it does give it some shot

and the shot to Danny in the back seat which
might assume logically that this casing here

is responsibie for that one. We know that
Christie gets shot with -- twice very closely
together in both in time and distance, so.you
would expect those casings would be close
together. We've got two touching each other
right in the area where Christies body was --
was found. In fact, it came from her -- her
moﬁth and we've got another cartridge by itself
in the back seat by the seat buckle and Christie's
accounts and recollection of Cheryl being shot
was that she was sitting in the seat as her
mother came in the door with the firearm and we
know that that round struck there right here
against this metal panel because that's the
round that went through Cheryl, the one that was
inflicted to her outside the car. It remained
in her, so Cheryl had to come off of that seat
and move in that direction for the shot to occur

and we have a photograph of that and if the pistol

PET. EX. 11
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is in a position to fire that shot, the round
is going to be coming out slightly forward and
to the right, striking the ceiling of the car
and coming to rest roughly in the back seat
here, so there's a logical way to associate
every casing with every shot. And, there's
one casing missing and that casing is the one
that went to Cheryl when she was shot outside
the car and why is that missing? Because that
casing, the pistol has to be held outside the
car because Cheryl's outside thelcar and it's
a contact wound and so where is that casing
going to be? It's going to go off into the
roadway on the outside of the car and that
casing never has been found. The fact that
Clieryl is shot outside the car, is she's shot
inside the car as the defense counsel contends
and the door's closed, there's no way that that
casing could be lost. It's going to be trapped
within the car. We're going to find five casings
in the car to match the five shots.

It's a very important piece of evidence and
-— and I hope that you'll be able to examine it.
This car is a sealed container and five shots

are fired in it, you have to find five ---

PET. EX. 11
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MR. JAGGER: -—--I'm sorry Counsel, you're
saying that is a sealed container? It's not
supported by the evidence. The door's open ---

THE COURT: ----Well, it's a matter of
argument.

MR. JAGGER: Thank you, your Honor.

MR. HUGI: See? If the car is a sealed
container, the casings have to remain there
within it and you should find five and there's
no reason not to find five.

Now, if Mr. -- Mr. Jagger's suggestion that
some how the pistol was held clogse enough to the
driver's door so that a casing could eject out
of it, that's inconsistent with the distances
~- the proximity that this pistol had to be to
each of the children to make the shots. That --
that doesn't add up. If it went outside the
driver's door and this occurred where Mrs. Downs
said it did, when we look on the roadway here
instead of finding the two casings, there would
be three. So, that theory.just doesn't wash.
There's no way that it could happen the way that
the defense claims it happened. There's no
accounting for that missing casing other than

that it went off into the roadway. Why didn't

PET. EX. 11
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we find it over on this side of the roadway?
That's a good logical question.

We looked certainly to this area which
was searched and that supports the theory that
she came out of the car at some other location.
Can't certainly search the roadway between her
and McKenzie-Willamette Hospital and expect to
find a casing that you can —-- you can try. You
can go over with a metal detector and try and
find all thecasings in the roadway, cars run-
ning over it and hitting it with a tire and
bouncing it off, it's not reasonable that it
would remain there very long. So, what you've
got is physical evidence that can't lie. Can't
be munipulated supporting the State's theory
and disproving the Defendant's theory. Four

shots occurred in the car, one outside and

" there's no way that Cheryl could be shot in here

and not find five casings inside and if you
106k at the blood spatter on the outside and
that supports it as well, 'She had to be outside
to get that blood spatter out there. That
accounts for not recovering the casing.

Mr. Jagger claims that the shirt that Mrs,

Downs was wearing proved nothing. Mr. Pex dealt

PET. EX. 11
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with this shirt in great detail. He even went
so far as to demonstrate that with a laboratory
coat, he could make the same shots into bloody
objects and not have any more blood than he was
able to observe her sleeve which he's testified
to that. That the amount of blood on her sleeve
is consistent with a pattern that matched those
of these shots and the only place you get blood,
only possibility of getting blood on your sleeve
would be from contact wounds because you get a
blast which is entering the skin to cause the
blood to blow back with shooting people and ten
feet away, we're not going to get blood on us or
from any other distance. We need to have the
contact wound. There's only two shots that occur
in this case that could have caused anything,
the one to Cheryl on the outside of the car.
That caused a fine spatter back and you can see
it. We talked about it in detail yesterday, the
pattern and the shot to Christie which there's
evidence that caused less spray back because
you're inside the car when you climb to the back
of the seat, back around in this area where
Christie was at the time she got shot. You don't

see the pattern -- the back spatter pattern

PET. EX. 11
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there so there wasn't ~---

MR. JAGGER: ----I'm sorry Counselor, I
hesitate to object. The evidence -- I do need
to make part of the record, to do so, it was on
the back of the seat -- passenger side, I
understand that it's argument, but I'm doing it
as a duty to my client.

THE COURT: It's overruled.

MR. HUGI: That no back spatter pattern of
any kind on the back seat of that car and there's
no evidence that there is -- is.one in thils case.
The evidence shows that the spatter that came
from Christie's hand was ~— went in the forward
direction, that it went up to the ceiling and
there was droplets to the windows behind it.

Mr. Pex did an exhibit that indicated he's
checking of this area down to the places that --
that did contain blood spatter and the areas that
were void of it. From this, he's able to posi-
tion Christie's body and it was at the time

that she was shot.

More importantly, Mr. Reed testified that
he was retained by the Defendant, that he re-
viewed all of Mr. Pex' work in the laboratory

and the only thing that he was going to dispute

PET. EX. 11
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was the only thing he could call to testimony
to dispute was the blood spatter pattern out-
side on the car and we dealt with that in some
detail yesterday and he acknowledged in fact
that Mr. Pex' examination fit the facts better
than his did. That the postal sweater did neot
cause that pattern that in fact, the gunshot
wound did. He has no dispute with any of Mr.

' other conclusions in this case regarding

Pex
marking of the bullets or his blood spatter
worlk. So, we didn't hear any evidence contra-
dictory to that at all,

Regarding Christie, she's an eye witness
in this case. Mr. Jagger said that Christie's
testimony would prove that Mrs. Downs is inno-
cent. He said that in his opening statement.
That's not true at all. Tt's quite to the
contrary.

I think the best place to start in talking
about Christie is her actual testimony. It's
—-— it was not that long. She came in and was
asked if she felt okay and she indicated that
she did.

"Q. We're going to have to talk

to all these people here,

PET. EX. 11
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Can you tell me your name?
A. Christie Ann Downs.
Q. How o0ld are you?
A. Nine.
. What grade are you in?

. Fourth.

Q
A
Q. Can you tell us her name?
A, Miss Bottoroff.

Q. Did you go to school today?

A, No.

Q. You had to come to the
Courthouse?

A, Yes.

Q. We've talked about this day
before, haven't we, that this day
would happen.

Have we talked about that?

A. Yeah.
Q. Okay.

Christie, do you remember back
to the day when you got shot, can
you remember?

A. Yes.

Q. Do you remember if you went to

school that day or not?

PET. EX. 11
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said,

A, Yes, I did.
Q. Do you remember where you
went when you came home from school?

A. Yeah."”

At this point, the Court interrupted and

"Excuse me, are you going to inquire
as to competency at this point?
MR. HUGI: Yes, I haven't lost sight
of that.
THE COURT: Very well.
Q. (By Mr. Hugi) The Judge wants
me to ask you some questions about
if you understand the difference
between the truth and a lie.

Do you understand the difference?
A, Yeah.
Q. If I said this piece of paper
was black, would it be a truth or a
lie (indicating)?
A. A lie.
Q. And you know that when you come
in the courtroom like this, that you
have to tell the truth, you understand

that?
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Q.

Yeah.

Do you promise to do that?
Uh-huh.

Do you promise to do that?
Yeah.

So everything we talk about in

here now has to be the truth as best

you can remember it.

A.

Q.

Do you understand that?
Yeah.

On the day this happened, you

went to school and you came home

from school.

Do you recall that?

Yeah.

Whose house did you go to?
My grandparents.

Did you eat there?

Yeah."

Now, that's important because Mr. Jagger

talked about
a transcript
that she had

she left and

this conversation and he was holding
and he said, well, Christie stated
dinner at her grandparents before

had dinner, that that was not the

way the transcript says at all. That's not what

PET. EX. 11
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14

was said. It was said,
"Did you eat there?
A. Yeah."

Now, there's a difference between having
something to eat at a house and having dinner
there and you certainly -- it was not a big
point at this -- at this time, but it was a
big point that was made at it -- of it at a
later on in the argument. There certainly
is a difference between eating something and
having dinner. It sure isn't unusual that

children would get something to eat at their

.grandparents house after they came home from

school.
"Q. And after you ate, where did
you go then?
A. To my mom's house.
Q. Back to her apartment where
you were living?"

Answer yeah.
"Q. Did you go out that night?
A, Yeah.
Q. Did you go for a ride?
A. Yeah.

Q. Who went with you?”

PET. EX. 11

DNA-Motion-000463



-~ OO v

10
"
12
13
14
15
16
17
18
19
20
21

23
24
25

State's Closing Argument

MR. JAGGER: Excuse me Counselor ---

MR. HUGI: ----"My mom, Cheryl and Danny

went."

MR. JAGGER: I apologize, but I need to do
this. The record is clear it was dinner and
Dr. Peterson notes in addition to other portions
of examinations I do object that it's not based
upon any evidence that we have uncontradicted it
in reference to the dinner.

THE COURT: Mr. Jagger, this is not the
appropriate objection. He is reading from a
transcript of the evidence that was given. I
understand that you may dispute that testimony,
but it is in evidence and he can argue it.

MR. JAGGER: I understand, I think -- I
understand. The only objection simply is that
it is not based upon contradicted evidence when
you look at the total -- when you look at it as
a whole ---

MR. HUGI: ----He's arguing his case. He's
had his chance to do that.

THE COURT: Counsel, I'm going to instruct
you to make objections only to issue of law and
not any dispute that you have with the evidence.

MR. JAGGER: Okay, my position is that that

DNA-Motion-000464
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is an issue with respect to ---

THE COURT: ----I'll overrule that.

MR. HUGI: I was able to sit through Mr.

Jagger's for quite sometime.

"Did you go for a ride?

A
Q
A
Q.
A
Q
A
Q

do
A.
Q.
A.
Q.

it

Yeah.

Who went with you?

My mom, Cheryl and Danny went.
And do you remember the car?
Yeah.

What color was that car?

Black and red.

Can you tell us where you went,
you remember where you went to?
Yeah.

Where?

My mom's friend's house.

And was that in the city or was

in the country?"

And this record doesn't reflect the pauses

and I'm sure that it doesn't go as fast as it is

now and I don't want to mislead you on that. I'm

reading just the words that are printed here and

of course, that's -- there are some dangers in
-

that, Dr. Peterson notes or any other person can

PET. EX. 11
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note that the time that goes by and the way
people are acting during that time, is not
reflected there, but this is -- these are the
words that were said.
"Were there buildings, tall
buildings or was there a lot
of grass?
A, A lot of grass.
Q. Do you remember what you did
when you got there?
A. Yeah.
Q. What did you do?
A. We went out and petted the horse.
Q. Did you give the horse food?
A. Yeah,
Q. What was your mom doing when you
were petting the horse and giving it
food?
A. She was talking to her friend.
Q. Do you remember her friend's name?
A. Yeah, Heather.
Q. When you left Heather's, do you
remember if it was light out or dark?

A. It was dark.

Q. Who was in the car when you left

PET. EX. 11
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18

Heather's house?

A. My mom, Cheryl and Danny.and

me too.

Q. Do you remember if there was

any music playing in the car?

A. Yeah.

. Was that from the radio or was
it from the tape?

A, Tape.

Q. Do you remember there was a time
when the car stopped?

A. Yeah.

Q. When the car stopped, did you see
any other people around?

A, VNo.

Q. Did you see any person standing
in the road?

A. No.

Q. When the car stopped what did your
mom do?

A. She got out and she pulled the
lever that went to the trunk.

Q. I'm going to show you a picture
here. It's called State's 335.

Is that the lever you're talking

PET. EX. 11
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about (indicating)?
A, Yes.
Q. After your mom pushed the lever
that went out to the trunk, were you
able to see her do anything after that?
A. I didn't look at the back.
Q. Okay.
Did you see her come back into
the car?
A, Yeah.
Q. What did you see then?
A. She kneeled down and --
(Witness is crying.)
The Court (sic) asked,
"Would you like a recess?"
There was no response,
"What did you see? You told us
she leaned across the seat?
A, Yeah.
Q. What happened then?
A. She shot Cheryl.
Q. And you saw that happen?
A. Yeah.
Q. Was the music still playing?

A. Yeah.

PET. EX:- 11
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Q. Do you remember what song was
playing?
A. Yeah.

Q. Can you tell us what that was?
(No response.)"

And then we had a witness previously, Dr.
Becker who told us about Christie's problem with
being able to see what she had and te say -- but
not finding the words for it and we were —-- both
Counsel were not pushing her when we got no
response,

"Maybe I'll come back to that.

Do you remember what happened
after you saw Cheryl get shot?
A. Yeah.
Q. What happened then?
A. She leaned over to the back
seat and she shot Danny.
Q. What happened then? What
happened then after Danny got shot?
A. She standed up and went to the
back of the seat on the —--
(Witness is crying.)
Q. Do you remember when you got

shot?

PET. EX. 11
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State's Closing Argument 21

A. Yeah.
Q. Who shot you?
A. My mom.
Q. Do you remember that music
that was playing?
(No response.,)
Q. Can you not just think of it
right now?
A. I can't think of it.
Q. Do you remember what happened
after you got shot?
A. No."
At that point I gave her the unicorn and
she identified that.
"Christie, has anyone ever told
you to lie about this?
A. No.
Q. What you've said here is the
truth?
A. Yeah.
Q. Christie, do you still your mom?
A. Yeah.
Q. If I said the name of that song
that was playing, do you think you'd

remember it?

PET EX44 |
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A. Yeah.

Q. Is it 'Hungry Like the Wolfe'?
A. Yeah. &

Q. No doubt about that?

A. No."
Then I offered an exhibit and Mr. Jagger
cross examined her.
"Do you know who I am?
A, No. -
Q. Do you recognize me?
A. No.
Q. I'm an attorney just like Mr. Hugi,
and I'11 be asking some questions
for your mom, okay?
A. Okay.
Q. VYou know Mr. ﬁugi, don't you?
A. Yeah.
Q. And you think he's nice, don't
you?
A. Yeah.
Q. Do you know when the last time
was that you talked with him?
A. Today.
Q. About testifying here today?

A. Yeah.

PET. EX. 11
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Q. You believe very much that
what you've said is the truth,
don't you?

A. Yeah.

Q. And that hurts and makes you
feel really kind of bad, doesn't
it?

A. Yeah.

Q. Do you know when you first
started to think that this is
what happened back then, do you
remember at all?

A. Yeah.

Q. When was that?

A. In the hospital I remembered."”

I think that's important because Mr. Jagger
tried to illicit the implication that Dr. Peter-
son was the one that planted these ideas or some-
one else really did. It doesn't hold up to it.
She remembered in the hospital.

"Q. Do you remember if you told
anybody --

A. Yeah.

Q. (By Mr. Jagger) =-- about it?

Who did you tell?

PET. EX. 11
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A. My case worker.

Q. And you remembered back

then who shot you and Danny and
Cheryl?

A, Yeah,

Q. Do you remember her name?

A, Yeah.

Q. What was her name?

A. (No response.)

Q. Would it be like a Paula or
Susan?

A. VYeah, I telled Paula and
Susan first.

Q. And you remember telling both
of them about who shot your brother
and sister and you?"

A. She nodded her head affirmatively.
"Q. When the car pulled over to
stop, do you remember if you
were —- do you remember if you
were lying down or standing up or
sitting up?

A. I was sitting up.

Q. And what was Danny doing?

A. He was sleeping and his head

44
LI}
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was on the --

Q. Was he in the -— were you in
the front seat-or the back seat?
A. I was in the back seat.

Q. And was Danny in the back seat
or the front seat?

A, Back seat.

Q. Was his head closer to you or
away from you?

A. Away from me.

Q. The back seat -- the back has

a part that you can put your back

against?
A. Yeah.
Q. Was his back -- was Danny's back

to the back seat or on the bottom of
the seat or towards the front of the
car, or was he lying on his stomach?
A. He was lying on his side.

Q. Do you remember where Cheryl was?
A. Yeah.

Q. Where was she?

A. She was sitting up.

Q. She was sitting up?

A. Uh-huh.

PET EXTT1
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Q. And where was she sitting?

A. In the front seat.

Q. She wasn't asleep?

A. VNo.

Q. Do you remember what she

was wearing?

A. -No.

Q. And you remember that -- do
you remember if Cheryl was awake
or asleep?

A. She was awake.

Q. Can you tell me which way she
was facing, front or side or back?
A. Front.

Q. Do you remember going to the

beach with your mother and Danny and

" Cheryl?

4. Yeah.

Q. Do you remember the drive to the
beach being a long ways or a short
ways?

A. It was long.

Q. Do you remember Danny sleeping --
well, forget that question. I'll

ask you again.

FET. EX. T
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Do you remember where Cheryl
was sitting on the ride to the beach?
A, (No response.)

Q. Do you remember if she would
have been sitting in the front seat
or the back seat?

A. She was in the back seat.

Q. Do you remember about coming
home if she was in the back seat?
A. (No response.)

Q. We can come back to that in a
minute.

Do you remember Danny sleeping
on that trip too and back from the
beach while in the car driving?

A. (No response.)

Q. We can come back to that, or do
you want to think about it more or
do you want me to ask you another
question?

A. All right.

Q. I'm sorry?

A. 1It's all right. You can ask me
another question.

Q. Do you remember helping your

FET. EX.T1
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mother at all taking things from
the trunk of the car or putting
anything into the trunk of the car?
A. Not -- only our clothes?
And then we went through some exhibits and

Mr. Jagger asked,
"Have you talked with -~ do you
know how long a week is?
A. Yeah.
Q. Have you talked with Mr. Hugi
about testifying here? Can you
tell me about how many times you've
talked to Mr. Hugi about what you
would say here in Court or about
testifying here?
A. (No responsé.)
Q. Have you been talking to him
each week or do you remember?
A. (No response.)
Q. Do you want me to ask another
question?
A. It's all right, if you want to.
Q. Do you remember when you would
talk with Mr. Hugi, would somebody

always be with you?

FPET. EX. 11
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A. Yeah.
Q. Who was that?
A, Sue.
Q. Susan Staffel?
A. Yeah.
Q. Have you practiced being a
witness in a courtroom before?
A. Yeah.
Q. Did you go through a little bit
how that would happen?
A. Yeah.
Q. Did you talk a little bit about
what you would say?
A, Ye;h.
Q. Do you know how many times
you've done that?
A. One time.
Q. Did you practice being a Judge?
Do you remember that at all? Did you
do that too?
A. (Witness nods head.)
Q. Nodding your head up and down,
okay.

" Did you practice sitting where

the attorneys sit?

PET. EX. 11
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A. No."

There was some criticism or the implecation
that it would be improper to prepare a witness
to testify or that that was some how would influ-
ence their testimony. I am not going to apologize
for that at all. I think it would be unreasonable
to expect a nine year old girl whose experienced
what Christie has to come into a courtroom without
any preparation and to testify about a matter as
serious and emotional as the one that she did.
You might remember how you felt coming into the
courtroom for voir dire on May 8th, whenever it
was, and you folks are a lot older and have a lot
more knowledge about court proceedings and the
idea of being examined by someone in a packed
courtroom with people writing it down, it might
be a little unsettling, wouldn't you? You wouldn't

expect it to be any other way.

Susan Staffel was called as a witness. There
was no contention made that anything was improper
that was done.

He went on,

",....when you were driving to
your mom's friend that night,

were you and Danny and Cheryl --
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what were you doing on the

drive to her place?

A. Listening to music.

Q. What music was playing?

A. The tape of Doran, Doran.

Q. Do you remember the song?

A. No.

Q. Were you all laughing or
talking?

A. Not talking or laughing.

Q. Just listening to the music?

A, Maybe we were talking sometimes.
Q. Do you remember if on the way
out there you got lost at all?

A. Nope.

Q. Do you remember any talking.
about taking the right turn or the
right road to her place?

A. Nope.

Q. Do you remember seeing in the
hospital some things on the television
about your mother and you and Danny
and Cheryl?

A. Yeah.

Q. What do you remember?

PET. EX. T
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3

back,

Then

A. (No response.)"

we had a break and Mr. Jagger came

"Q. Do you remember sometime
ago you being told by anyone --
erase that.

Do you know what a suspect
~- do you know what the word
'suspect' means?

A. VNo.
Q. That's the reason I want to
stop for a second.

Do you remember ever being
told by someone that some people
thought your mother was the one
who shot Danny and Cheryl and you,
do you ever remember that?

A. No.

Q. Do you remember Susan Staffel
ever saying that to you?

A. No.

Q. Or Paula Krogdahl?

A. No.

Q. Do you remember when Paula

Krogdahl would talk to you, if
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she would bring you
or anything to play
A. No.

Q. Do you remember
when the sho